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Foreword

In keeping with the Malawi government’s desire to accede to the African
Peer Review Mechanism, the Ministry of Economic Planning and
Development commissioned the South African Inditute of Intemational
Affairs (SAIIA) to prepare a preliminary assessment of the implications of
peer review for Malawi and a set of recommendations.

This report is based on a review of published documents and the views
expressed to the research team through an extensive set of interviews in
Malawi including officials in government, members of the donor
community, representatives of civil society and business.

This report reflects the considered judgement of its authors at a particular
point in time and is not a prediction of what an actual peer review team
might conclude when Malawi is formally reviewed.

The SAIIA research team was led by Ross Herbert, assisted by Ayesha
Kajee, Steven Gruzd and George Lwanda.

SAIIA is an independent research organisation, based at Witwatersrand
University in Johannesburg. Its research — available at www.saiia.org.za -- is
focused principally on Africa with significant projects dedicated to
parliament and civil society, the Southern African Development Community,
dysfunctional states, war and organised crime, global best practices in
governance, political party development in Africa, andterrorism.

The SAIIA staff on this report are all part of the SAIIA Nepad and
Governance project, which is dedicated to examining Nepad, the African
Peer Review Mechanism, and researching govermance and developmental
successes on the continent, which are produced through video, the eAfrica
online magazine andresearch sudies.

Ross Herbert, Africa Research Fellow and Manager, SAIIA Nepad and
Governance Project, +27-83-395-8838, herbertr @saiia.wits.ac.za

Steven Gruzd, Research Manager, SAIIA Nepad and Governance Project,
+27-84-581-0777, gruzds@saiia. wits.ac.za

Ayesha Kajee, Seminar Manager and Researcher, SAIIA Nepad and
Governance Project, +27-83-500-7486, kajeeai@saiia.wits.ac.za

George Lwanda, Research Consultant, +265-9-552-220,
glwanda@yahoo.com
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Executive Summary

The African Peer Review Mechanism (APRM) examines four areas — Democracy and Good Political
Governance, Economic Govemance and Management, Corporate Govemance and Socio-Economic — based
on a variety of international codes and standards. In addition it identifies corruption as a significant cross-
cutting issue that is mentioned throughout the guiding APRM texts. This report, commissioned by the
Ministry of Economic Planning and Development, is intended to assig Malawi in preparing for peer review
by identifyingthe major gaps between its practices andthe APRM codes and standards.

The authors note that Malawi has a new govemment, which has signalled its commitment to reform. While
Malawi has made many positive changes since the advent of multiparty democracy in 1994 and is, overall,
a far more free and democratic country, it is not the brief of this report to offset discussion of problems or
governance gaps with praise for the positive developments in Malawi. However, the analysis expressed
here must address the broad patterns of recent years, noting, where appropriate, new developments. The
conclusions expressed reflect the consensus of expert opinion gathered through a six-week review of
existing written material and intensive interviews with government, business, academics, parliament, and a
variety of non-governmental organisations.

Key Issues for Malawi

The following are the mog crucial gaps identified between Malawi government practice and APRM codes
and standards:

Economic Management and Gove mance: Malawi has significant gaps with APRM standards in this area.
Through a variety of United Nations, African Union and international sandards, the APRM requires sound
fiscal management, transparency, accountability, regular public disclosure and well-funded, independent
auditing and anti-corruption ingitutions.

= A Crisis of Debt and Donor Confidence: Economic govemance is the second section of the APRM
but it is discussed first in this report because of the four aspects of governance evaluated by the APRM,
Malawi has by far the worst performance in fiscal and economic governance. The government has been
living well beyond its means for several years, which has brought Malawi to the verge of an
unstoppable debt and deficit-spending spiral. If present trends continue interest on domestic debt will
within months consume the majority of govemment revenues. Donors, dismayed corruption and failure
to sick to agreed budgets, have withheld budget support and cannot be counted on to bail Malawi out
of the present crisis. The fiscal sums are unavoidable: Unless the government deficit is quickly and
dramatically cut in the next few months, Malawi will be forced to borrow still more, print money —
which will lead to hyper-inflation — and/or sop paying salaries and curtail core government activities.

Malawi has done itself grave damage through its management of donor affairs and disregard for
principles of sound budgeting and financial management. Perceptions of Malawi, which affect
invesment and donor aid, have accumulated over many years and cannot be turmed around by a few
symbolic acts. However, if Malawi announces its intention to become a leader in governance reform
and innovation and follows that announcement by steadily implementing a series of reforms over
several years, it has the potential to get donors and investorsto see the nation in a different light. That,
in turn, has potential to tap into large reserves of new donor funds, but only in the longer-term.

= Sound Laws, Refusal to Obey: Nearly all of the experts interviewed for this inception report noted
that what Malawi lacks is not law (although there are a significant shortcomings that need focus), but
disciplined implementation and leadership to command compliance with existing rules. The
government has developed an internal culture of impunity in which regulations, laws and the
congitution itself are routinely ignored and violations are rarely punished. Present and former senior
members of the economic ministries, numerous government reports and non-government experts note
that the budget plans prepared by government bear little resemblance to actual spending. The budget
process was described variously as “fiction”, “theatre” and “a game.” The failure to gick to its word on
fiscal matters has deeply damaged Malawi’s reputation among donors. Unrestrained presidential power
and inadequate checks and balances need urgent attention.

= The Shadow Budget: Although Malawi drafts a formal budget approved by parliament, the present
cash management system is tantamount to a hidden second budget that is not accountable to parliament
and determined not by rational strategy but political influence behind the scenes. Without consultation,
some areas of spending are expanded greatly while other crucial areas, which Malawi has pledged to

© South African Institute of Intemational Affairs —Final Report23 August 2004



3

protect under its Poverty Reduction Strategy, have been cut. Some cuts have had the effect of
subverting key ingitutions of accountability, including parliament, the Anti-Corruption Bureau,
Ombudsman and Auditor General.

Democracy and Good Political Governance: Malawi has made significant improvements to its
congitutional sructures from the pre-1994 period. Important new institutions, such as the ACB,
Ombudsman and Human Rights Commission have been esablished. However, two key areas deserve
special attention.

= Hectoral Reform: Without the careful public deliberation it deserves, Malawi has shifted from an
electoral syssem demanding majority rule to one permitting presidential rule by a minority. Experience
in Zambia and Kenya show that the present arrangements will, in the longer-term, lead to greater
reliance on ethnic and regional loyalties as leaders only have to shore up support of a large minority
faction. Tensions surrounding the electoral system were compounded by credible complaints of unfair
election management and diversion of govemment resources toward ruling party campaigns. The
APRM codes call for independent electoral commissions, fair access to the media by all parties,
transparent political party financing. The codes also impose a duty on politicians to look beyond the
short-term political expediency and ask whether political structures over the long-term promote or
detract from social peace and good governance. In key ways the Malawi system does not meet thistes.

= Respect for the Rule of Law: T he loose attitude toward rules evidenced in the fiscal sphere has spread
to the political realm. In crucial ways, the rule of law and the constitution have been eroded as political
forces put short-term expediency ahead of principle. Crucial aspects of the balance of powers have been
intentionally subverted by the past administration. Malawi needs to strengthen key checkson executive
power by shoring up parliamentary independence, electoral fairness and fiscal oversight.

Corporate Gowrnance: Malawi needs to take action to improve the business and invesment climate by
improving regulation, responding more quickly to tariff andtrade problems and reducing the cogs of doing
business in the country. Laws governing money laundering, bankruptcy, commercial dispute settlement and
shareholder rights and reporting requirements are weak.

Corruption: Cited as a major issue in all four areas of APRM govemance, corruption is a major and
growing problem in Malawi, which grows out of the lax management of government financial affairs. It
also has been a significant factor in the withdrawal of donor aid and lending.

Socio-Economic Gowemance: Economic development and achievement of the UN Millennium
Development Goals are the key areas of focus in this APRM section. While Malawi’s Poverty Reduction
Strategy was initially praised as sound by intemational observers, the nation is moving away from the UN
goals. The fiscal crisis is increasingly starving social sectors of funding. Weak reporting and management
have compounded problems of declining resources. To make progress, Malawi needs to fundamentally
rethink its strategy in many social sectors, concentrate effort on growth and aggressively follow through on
the sound work already begun on a growth srategy by government andthe National Action Group.

Such an initiative will require consistent delivery over a five to 10 year period. There has been a
fundamental shift in attitudes among donor nations. More funds are available but they are increasingly
being concentrated on a few well-performing nations who mog enthusiastically embrace good governance
and the fight against corruption.

The APRM Process

The African Peer Review Mechanism is a six- to nine-month process that begins with a preliminary
consultation by the APRM Secretariat.

= Country Structures: The country under review is expectedto appoint an APRM co-ordinator or focal
point to assist the ARPM Secretariat in making appointments and gathering information. In addition,
the country must create a panel including civil societyto co-ordinate public input into the process.

= Self-Assessment and Action Plan: Once these bodies are in place, the country begins a detailed
national self-assessment using the APRM Self-Assessment Questionnaire, which is to be completed
with broad civil society participation. The country is expected to produce a National Programme of
Action that should explain specific, time-bound stepsthat the country intends to take to bring itself into
conformance with Nepad and APRM standards and which are required to address the major
developmental, economic and political shortcomings identified inthe nation.
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What the APRM Will Examine: The APRM Secretariat will conduct background research and
prepare a paper on the nation’s major issues, which will guide the three-week in-country visit by the
APRM Secretariat. The APRM Secretariat will examine the self-assessment, National Programme of
Action, existing governance literature and a wide variety of interviews to be conducted the in- country
visit.

Standards: The APRM report will evaluate a country against its pledges and the variety of African
Union, United Nations and other intemational standards of governance and best practice, which are
listed in Appendix A. The process will consider the country’s higorical circumstances and levels of
governance upon acceding and expect it to make concerted progress.

Malawi’s Progress Since Ending One-Party Rule

The purpose of this study, like peer review itself, is to identify areas where govemance in Malawi falls
short of African and international sandards. However, in identifying problems it is important not to lose
sight of the positive things that have been accomplished in the 10 years since Malawi ended one-party rule.
This is but a partial list, but ought to be bome in mind when considering the subsequent analysis on
governance in Malawi.

Malawi has successfully moved from a repressive one-party sate that existed for 30 years to a
pluralistic political environment in the past decade. Its citizens hammered out a new congitution in
1994/5 that is largely fair and equitable, enshrines a bill of rights and cannot be whimsically amended.
Malawi is a democratising society, although not yet a fully mature democracy.

Malawi has held three national elections for president and parliament since 1994, and local government
elections in 2000, although observersnote that these elections have become increasingly problematic.

Several important new institutions were created post 1994 to safeguard governance: the Ombudsman’s
Office, the Malawi Human Rights Commission, the Law Commission and the Anti-Corruption Bureau.

Malawi is one of the few African countries that has not experienced civil or inter-sate war since
independence.

The third-term debate and the 1993 referendum on multiparty politics offer srong evidence that
Malawi society has learned fundamental lessons from the Banda era and is prepared to assert itself,
which is a sign of maturing democratic practice.

The judiciary successfully overturned attemptsto remove independent-minded judges from the bench,
and is seen as independent from the executive and legislature. Judges enjoy relatively secure tenure.

Freedom of expression is guaranteed in the Constitution, and the print media in particular is becoming
increasingly vocal and vigorous. Independent private radio sations are emerging to challenge the
dominance of the state broadcaster, the Malawi Broadcasting Corporation. Other personal freedoms
have largely improved since the Banda era, and do not appearto be under threat.

Malawi has developed a poverty reduction srategy and has generated sound economic recovery plans
such as the Malawi Economic Growth Strategy.

Despite declining overall health indicators, HIV infection rates have dabilised, and, considering its
meagre resources, immunisation levels are high with over 85% of children under age one vaccinated.
As a result, measles and polio have been virtually eliminated. Medical training is appropriately focused
on public and community health, and by recruiting applicants from rural areas has arelatively high staff
retention rate.

Malawians have had accessto universal primary education since 1995.

The National Action Group has been esablished as a regular forum for business and government to
interact and consult on policy and identify top priorities for government action.

Different ingtitutions in Malawi are promulgating and enacting codes of good conduct.

Laws have been developed in an attempt to improve financial management — chiefly the new P ublic
Finance Management Act, Procurement Act, and Public Audit Act.
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African Peer Review — An Overview

The African Peer Review Mechanism (APRM) grew out of
the New Partnership for Africa’s Development and was
formally launched by the African Union at its Durban Summit
in 2002.

Details of its intended implementation have shifted somewhat
over time as the process has unfolded. In its present form,
APRM is supposed to take six to nine months from inception
to completion of the written report. Once the report is
complete, the panel of Heads of State governing APRM - the
APR Forum — will take an additional period to consider the
report and what (if any) comment or action is necessitated by
the review. Follow-up reviews are to be conducted every three
to five years.

In the envisioned process, peer review is somewhat of a
misnomer. While the Heads of State, who compose the APR
Forum, ultimately will review and potentially act on each
report, peer reviews are actually conducted by technical
experts under the supervision of an independent panel of
seven eminent persons.

APRM texts divide the areas to be reviewed into four main
sections: Democracy and Good Political Govemance,
Economic Governance and Management, Corporate
Governance and Socio-Economic Governance. In addition,
corruption is mentioned in all four sections as a cross-cutting
issue, which is dealt with in thisreport as a separate section.

The APR process follows five broad phases:

1. The process begins with an initial consultation between
the APR Secretariat andthe country to be reviewed. This
consultation should provide an overview of the process
and work out the terms of a memorandum of
understanding governingthe review.

The country under review is required to create an APR

Goals of the APRM

“And the primary purpose of the APRM
is described as: “ To foster the adoption
of policies, standards and practices that
lead to political stability, high economic
growth, sustainable development and
accelerated sub-regiona and
continental economic integration
through sharing of experiences and
reinforcement of successful and best
practice, including identifying
deficiencies and assessing the needs of
capacity building.”

“Theoverarching goal of the APRM is
for all participating countries to
accelerate their progress towards
adopting and implementing the priorities
and programs of The New Partnership
for Africa’s Development (“NEPAD"),
achieving the mutually agreed
objectives and compliance with best
practicein respect of each of the areas
of governance and development. This
can only be achieved through the
sustained efforts of the country itself,
involving all stakeholders. Itrequires
that each country carefully assess its
own situation through abroad
participatory process led by the
government that results in a Program of
Action with time bound objectives to
guide all stakeholdersin the actions
required by government, private sector
and civil society to achieve the
country’svision.”

— APRM Sdf-Assessment Questionnaire

Focal Point to co-ordinate with the APR Secretariat. The 2004 Kigali meeting of the APR heads of
state also adopted recommendations that “participating countries immediately take steps to identify or
establish broad-based and all-inclusive APRM National Coordinating Structures where they do not
already exis.” This structure would be responsible for sending the Self-Assessment Questionnaireto a
wide variety of stakeholders.

Once its structures are in place, the APR Secretariat and the country under review simultaneously (but
independently) compile preliminary documents. The APR Secretariat must prepare a background
document assessing the country to be reviewed, drawing on up-to-date information from national, sub-
regional, regional and intemational organisations. The APR Secretariat also prepares a document
outlining the nation’s major issues. For this work, the APR Secretariat will require the country focal
point to gather relevant laws, treaty ratifications, budgets and development plans and forward them to
the APR Secretariat.

At the same time, the country must complete the APR self-assessment questionnaire and gather broad
input from civil society. In addition, the govemment must also draft a paper outlining the nation’s big
issues and draft a National Programme of Action that should contain clear steps and deadlines for
how the country intends to bring itself into conformance with APR codes and standards, the African
Union Charter and UN obligations. (See Appendix A, List of APR Standards and Codes)

These targeted commitments must reflect obligations to: protect human rights; observe free and fair
political processes; practice sound fiscal management; promote robust corporate and macro-economic
governance; adhere to fixed terms of office for heads of state; pursue trangparent and consultative
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policy-making; and preserve a meaningful separation of powers among the execuive, parliament and
judiciary. A nation mugt also vow to uphold the rule of law and strive to meet the UN Millennium
Development Goals — a collection of intemationally recognised targets for halving global poverty,
diseases and illiteracy by 2015.

To ensure that it competently addresses the many technical aspects of governance, the APR Secretariat
may collaborate with various outside institutions able to make relevant contributionsto the background
analysis paper. These include the UN Economic Commission for Africa (economic govemance and
management) andthe African Development Bank (banking and financial sandards). For matters related
to human rights, democracy and political governance, the APR Forum may request assistance from
various African Union bodies, including the African Commission on Human and Peoples” Rights, the
Central Organ of the Mechanism for Conflict Prevention, Management and Resolution, the Peace and
Security Council, the Pan-African Parliament and the Conference on Security, Stability, Development
and Cooperation.

2. Based on the above documents, the APR Secretariat then writes a report outlining the central issues on
which the review process will be focused. In stage two a team of experts visits the country under
review and meets with govemment, business, academics, parliamentarians, the media and other
members of civil society to assess the draft national Programme of Action. Team members are not
permanent staff and are appointed only for work on a given country visit and report.

The country visit is to last three weeks. The visiting team will consist of one member of the panel of
eminent persons, one adminigrative person and four experts drawn from partner institutions, including
the UN Development Programme, UN Economic Commission for Africa, the African Development
Bank and African Union bodies.

3. During stage three, the country review team drafts its report and shares its findings with the
government being assessed. Any responses fromthe govemment under review are then appended to the
team report and, if needed, the national Programme of Action is modified according to the team’s
findings.

4. ThePanel of Eminent Personstakes over the process in stage four, writing recommendations for policy
reforms based on the findings of the review team. The heads of state in the APR Forum then discuss the
panel’s recommendations with the leader of the country under review.

In stage five, which must be completed within six months of the start of the review, the final report is
made public and tabled in the African Union, Pan-African Parliament, Peace and Security Council,
Economic, Social and Cultural Council and other relevant bodies. The APR Secretariat also follows up
on commitments made, holds regional workshops to share best practices identified in the reviews and
offerstechnical support to assist countries in fulfilling their APR plans.

How Countries Will Be Judged

The APR process is designed so that countries at different levels of development and govermnance can join.
Participating countries will not be judged against a hard pass-fail system. Rather, the review intends to
candidly assess the country’s biggest problems, identify needed actions and secure commitments from the
country under review for fixing those problems.

The codes and standards referredto in the APRM documents (and listed in Appendix A) range from United
Nations treaties to African Union declarations and protocols to intemational financial sandards embraced
by the AU. Some codes, such as international banking supervision codes, are quite specific in their
requirements while others are substantially more general.

The APR questionnaire asks whether the country under review has ratified the designated treaties and codes
and whether they have taken the requisite stepsto give such agreements legal force by adopting them into
national law or setting up the required institutions and systems to give the treaties effect. However, whether
or not a given country has ratified an individual code of conduct, treaty or AU declaration, the act of
acceding to peer review obliges the country to honor the full body of AU law and any codes and
standards referred to in the APRM documents.
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The APR questionnaire is divided into four sections: Democracy and Good Political Governance, Economic
Governance and Management, Corporate Governance and Socio-Economic Governance. Each section of
the draft questionnaire (to be appended to SAIIA’s final report) includes a list of relevant standards, major
objectives, questions under each objective and indicators, which help flesh out the intent of the questions.
The objectives in each section are in the table on the following page.

In many cases, the codes — for example, those pertaining to electoral faimess or human rights — do not
prescribe highly detailed requirements. The review will necessarily apply sandards of common sense to
assess whether the country complies with the spirit of the codes of conduct.

The APR Secretariat andthe Panel of Eminent Persons note that the questionnaire isonly a gartingpoint in
conducting a country analysis. Because questions or indicators are not on the questionnaire does not mean
that the reviewers will ignore them. Broadly the questionnaire looks at five areas:

o The extent of ratification and compliance with agreements, treaties and declarations adopted by the
African Union or intemationally accepted standards and declarations endorsed by the AU.
o Weaknesses in sysems, laws and instituions.
o Compliance with such systems, laws or ingitutional requirements.
Early warning indicators that point toward areas requiring action.
e The extent to whichthe country has implemented its agreed action plans.
The format used by the APRM is designed to assess a country in a structured way that reflects on the
lessons leamed in recent African political and economic history. The final National Programme of Action

and APR report should focus on practical solutions rather than theoretical questions or issues of higorical
blame.
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Governance Objectives of the African Peer Review Mechanism

Democracy and Economic . . :

Gl Balliiesl Eo B eE A Corporate Socio-Economic Cross_-Cuttlng _
Gov ernance Gov ernance Issue: Corruption

Gov ernance Management

1: Prevent and 1: Promote 1: Promate an 1: Promate seff- Political Objective 5:

reduce intra- and
inter-country conflicts

2: Constitutional
democracy, including
periodic political
competition and
opportunity for
choice, the rule of
law, a Bill of Rights
and supremacy of
the Constitution

3: Promation and
protection of
economic, social and
cultural rights, civil
and political rights as
enshrined in African
and international
human rights
instruments

4: Uphold the
separation of
powers, including the
protection of the
independence of the
judiciary and of an
effectiv e parliament

5: Ensure
accountable, efficient
and effective public
office holders and
civil sewv ants

6: Fighting corruption
in the poltical sphere
7: Promation and

protection of the
rights of women

8: Promation and
protection of the
rights of children and
y oung persons

9: Promation and
protection of the
rights of vulnerable
groups including
internally displaced
persons and
refugees

macroeconomic
policies that support
sustainable

dev elopment

2: Implement sound,
transparent and
predictable

gov ernment
economic policies

3: Promoate sound
public finance
management

4: Fight corruption
and money
laundering

5: Accelerate
regional integration
by participating in the
harmonisation of
monetaly, trade and
inv estment policies

enabling
environment and
effectiv e regulatory
framework for
economic activ ities

2: Ensure that
corporations act as
good corporate
citizens with regards
to human rights,
social responsibility
and environmental
sustainability

3: Promate adoption
of codes of good
business ethics in
achieving the
objectives of the
corporation

4: Ensure that
corporations treat all
their stakeholders
(shareholders,
employ ees,
communities,
suppliers and
customers) in afair
and just manner

5: Providefor

accountability of
corporations,
directors and officers

reliance in

dev elopment and
build capacity for
seff-sustaining
dev elopment

2: Accelerate socio-
economic

dev elopment to
achiev e sustainable
dev elopment and
pov erty eradication

3: Strengthen
policies, delivery
mechanisms and
outcomes in key
social areas
including education
and combating of
HIV/AIDS and cther
communicable
diseases

4: Ensuring
affordable access to
water, sanitation,
energy, finance
(including micro-
finance), markets,
ICT, shelter and land
to all citizens,
especially the rural
poor

5: Progress towards
gender equality in all
critical areas of
concern, including
equal access to
education for girls at
all levels

6: Encourage broad-
based participation in
dev elopment by all
stakeholders at all
levels

Ensure accountable,
efficient and effective
public office holders
and ciil servants

Political Objective 6:
Fighting corruption in
the political sphere
Economic Objective
2: Implement sound,
transparent and
predictable

gov ernment
economic policies

Economic Objective
3: Promote sound
public finance
management

Economic Objectiv e
4: Fight corruption
and money
laundering

Source: Objectives, Standards, Criteria And Indicators For The African Peer R eview Mechanism (APRM), A

rican Union, 2003
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SECTION 1: ECONOMIC GOVERNANCE AND MANAGEMENT

Economic governance is the second section of the APRM
Self-Assessment Questionnaire, but we have chosen to
begin this inception report with this section because
economic govermnance and management is unquestionably
the weakest of all four areas of governance in Malawi.

Politicians are ultimately responsible for economic
management but the central questions affecting Malawi’s
political governance revolve around economic choices.
As a result, beginning with economic governance seems a
more logical sarting point before delving into political
governance.

The APRM questionnaire looks to a variety of both
gualitative and quantitative questions and indicators to
assess performance. The major objectives are listed in the
box at right andthe questions under each objective can be
found in Appendix B.

As noted elsewhere in this report, Malawi faces
potentially  catastrophic  fiscal, economic  and
demographic trends that if left untended have the
potential to force the nation down the destructive path
followed by Sierra Leone, Rwanda, Democratic Republic
of Congo, Liberia and Somalia.

Even a cursory study of state failure in Africa shows that
conflict and civil war has always been preceded by
prolonged failure to manage national fiscal and economic
affairs. Conflict and violence are inevitable consequences
as regimes fail to manage economically. Eventually
poverty intensifiesto such apoint that different segments
of society are pitted against one another for even basic
needs. It is beyondthe scope of this preliminary review to
catalogue the full range of procedural and financial
management problems, which have already been
addressed in a wide variety of more in-depth studies. The
Malawi Financial Accountability Action Plan alone
identifies some 65 initiatives to reform aspects of the
national financial management system.

Many of these reforms have already been passed into law
or begun by various arms of government. However, a
wide variety of interviews support the conclusion that

Preamble To Economic Governance
Section Of APRM Self-Assessment
Questionnaire

“The Africa crisis is generally viewed as a
political crisis with economic consequences. It
should, however, be acknowledged that the
economic disorder of African countries over
the past decades may have aggravated the
political tumoil and further deteriorated the
living conditions of large segments of the
African population.

The economic disorder of Africa has baoth
internal and external dimensions. These
include, among others: inefficient revenue
mobilisation and aid dependency; weak
central banks and inefficient financial sectors;
non-transparent budgetary procedures and
ineffective oversight by parliamentary and
other auditing bodies; unfriendly environment
for private investments, characterised by
pervasive  corruption, poor  economic
infrastructures and unpredictable public
administrations.”

APRM Objectives: Economic
Gov ernance and Management

1. Promote macroeconomic policies that
support sustainable development

2. Implement sound, transparent and

predictable gov ernment economic
policies
3. Promote sound public finance

management
Fight corruption and money laundering

Accelerate regional integration by
participating in the hamonisation of
monetary, trade and investment policies

Source: APRM Country Self-Ass essment, Draft
January 2004

new systems and reforms have been implemented ineffectively and sporadically and suffered from wilful,
recurring subversion by senior politicians and civil servants.

Overall, the Malawi government is grossly failing to accurately budget and control spending, which runs
counter to AU commitments to transparent and accountable govemment that delivers effective social

development results.

Among the wide range of sources consulted — business, academia, accounting professionals, auditors,
parliament and government itself — there was very broad consensus on this conclusion.

The Economics Association of Malawi (ECAMA) said, “There continues to be a huge problem on budget
implementation, monitoring and evaluation. Ministries do not sick to expenditure rates as per funding.
There is a lot of budget switching to non-productive line items when actual funding is done. The Ministry
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of Finance ... does not seem to check expenditure retums to
ensure whether what was paid for is where the money has

gone.”™

It is important to note that at this writing, Malawi has a new
government and several newly passed but not yet fully
implemented laws, including the Public Finance
Management Act, the Procurement Act andthe Public Audit
Act.

It is beyond the scope of this review to examine minutely
the new laws and codes. While such laws would be
considered by a peer review, it is clear from interviews and
a wide variety of reports that lack of implementation rather
than lack of rules has been Malawi’s biggest economic
governance problem.

“The law is generally fine. The application of the law is
terrible,” noted Kevin Carpenter, a partner a the
PriceWaterhouseCoopers auditing firm.?

The country has a 10-year track record of budget
mismanagement, which points to a culture of impunity for
those violating the rules. Evidence and interviews suggest
this culture is pervasive in all ministries and at all levels.

Positive signals have come since the new administration has
taken over, but many sources expressed doubt whether the
signals of discipline are merely intended to persuade donors
to renew funding or whether they reflect a genuine
determination to change practices and enforce rules.

As the Parliament’s Budget and Finance Committee noted
in assessing the lag budget, “We welcome
Government[‘s commitment to] ... limit expenditures to
available resources without recourse to domestic borrowing.
However, we have heard this many times before, but are yet
to see the Govemment live up to its word.” 3

Many causes contribute to this cluster of budget control
problems, but the following were the issues most frequently
cited in interviews and budget analyses.

e Budgets as approved by parliament bear little
resemblance to actual spending and are frequently
massively revised withou parliamentary approval or
coherent regard for national development or anti-
poverty commitments, which led sources to variously
describe the budget process as “a complete fiction”,
“theatre” and“aplay or circus.”

e Systems for preventing spending beyond approved
budgets do not work in practice and clear rules agains
overgending are wilfully violated. The cash budgeting
system does not achieve its goal of confining spending
to available resources and creates chaos in execution of

10

“We believe in just, honest,
transparent, accountable and
participatory government and probity
in public life. We therefore undertake
to combat and eradicate corruption,
which both retards economic
development and undermines the

moral fabric of society”
— African Union Declaration on Democracy,
Political, Economic, and Corporate Governance
(2002) Article 8

Over 55% of experts surveyed believe
the government rarely or never acts in

an accountable manner.
— Centre for Social Resear ch

“Weaknesses in financial controls in
Malawi are not the result of a lack of
rules orinadequate regulations.
Currently, problems seem to occur
because there are relatively few
sanctions for non-compliance with
existing rules and no strategy to
induce compliance. In effect, financial
accountability has not, to date, been
an especially important performance
requirement at senior levels in the
public service.”
— Ministry of Finance,
Financial Accountability A ction Plan

“Budget information should be
presentedin away that facilitates
policy analysis and promotes

accountability.”
—IMF Code on Good Practices on Fiscal

Transparency Article 3.2

“The public should be provided with
full information on past, currentand
projected fiscal activity of

government.”
— IMF Code on Good Practices on Fiscal
Transparency, Article 2.1

“There are no mechanisms to check
whether work outlined in contracts is
actually done. The invoices comeiin,
and ministry staff are forced to pay,
under directives from the minister.”

— Victor Banda, Anti-Corruption Bureau

“Significant expenditures have
routinely occurred outside the formal

budgetary process.”
— Malawi Financial Accountability Action Plan

! Economics Association of Malawi, Initial Comments On The 2002/2003 Budget, ECAMA website, www.ecama.sdnp. org.mw/hbudget-

omments. htm.

3 Carpenter K, Partner. PriceWaterhous eCoopers Blantyre, personal interview. 14 July 2004.
Report on the 2003/04 Budget, Budget and Finance Committee of Parliament, Malawi N ational Assembly, 23 July 2003, p 4.
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The Consensus Position: Economic Governance

Budget controls

Malawi Poverty Reduction Strategy, 2002: “The way
govemment spends money is no longer decided through a
process of careful analysis, discussion and selection of
priorities, but through the success of each ministry in
winning resources through extra-budgetary requests.

Dr Milton Kutengele, Ministry of Economic Planning
and Development (MEPD): “Since we moved to the cash
budget system ... we've not really followed principles.
There isno political will to only spend what we have.
Pressure isexerted to overspend, and then we say The
Minister or the Preddent sanctionedit.’

“Anynew system incduding the Integrated Fnancial
Management and Information System (IFMIS) needs
political will. A system isonly as bad orasgood as the
intentions of its managers. People can easily make a
system fail, depending on theirmotives. ... people’s
intentions are still evil in many ways, and they can bend
any system.”

Grant Hawes, Canadian International Development
Agency (CIDA): “There is rampant over-expenditure and
no budget control. The government admitsit has no idea of
what it has spent.”"

Malawi Economic Justice Network (MEJN): “Currently,
there is over-commitment and over-expenditure in
Govemment, which isgoing unpunished.”"

Economics Association ofMalawi (ECAMA):‘T here are
generally [a] lot of variancesin budget approved estimates
and performance year in year out. Budgets thatalways
exhibit vaiiances are not worthy of the name.”"

Victor Banda, Anti-Corruption Bureau (ACB):“There are
no mechanisms to check whether work outlinedin contracts
is actually done. The invoices come in, and ministries pay.
Staffare often forced to pay, under directives from the
minister.””

ECAMA: ‘There continues to be a huge problem on budget
implementation, monitoling and evaluation. Ministries do
not stick to expenditure ratesas per funding. The Ministry
of Fnance ... does not seem to checkexpenditure retums
to ensure whether what waspaid for is where the money
hasgone.™

Malawi Economic Justice Netw ork (MEJN): “There is
over-commitment and overexpenditure in Government,
which is going unpunished.™"

Spending priorities

Senior Finance Ministry Official: “No one paysany
attention to the national budget. Why should they pay any
attention to the MTEF? Itis complete fiction!”

MEJN: ‘Macroeconomic stability... will not be realised in
2003/04 because of the huge increasesin expenditure
allocations to State Residences, the Office of the President
and Cabinet, the National Intelligence Bureau, the National
Assembly, and the Ministry of Foreign Affairs.*"

Sources: See endnotes in Appendix E

Malawi Confederation of Chambers of Commerce and
Industry MCCCl): “[Mr Fnance Minister,] aslong as we
maintain state residences that are ... 70 km apart, as long
as you continue to offer your cabinet colleagues, MPsand
top civil servants fuel allowances that can take them to
England and back every month, aslong as you continue to
allow the Executive branch to travel all over the country and
beyond, aslong as you continue to be lenient on culprits of
corruption and aslong as you continue to allow parastatal
chairmen to spend lavishly as though they were full ime
employees, you will never have sufficient Revenues to
support the Expenditures.””

Budget & Fnance Committee: “Although cross-cutting
issues are mentioned in this year's budget, there is no
indication as to whether or not this year's budget improves
onlast year's efforts. ... This year's budget has induded
MKk10.8 billion of Budgetary Support, when we know thatit
is not yet certain whether or notbudgetary support will
resume.”

Confidence in Government

Budget & Finance Committee, Parliament: “We welcome
... Govemment[‘s commitment to] ... limit expenditures to
available resources without recourse to domestic
borrowing. However, we have heard thismany times
before, but are yet to see the Govemment live up to its
word.”™

MCCCI: ‘Govemment is asking people to tighten their belts
while they areloosening theirs because itis expecting the
people to get thin while they are getting fat.”™"

MEJN: “We doubt that fiscal prudence will be adhered to in
the course of implementing the 2003/04 Budget. ... Taking]
a cursory look at previous budgets, the problems faced are
the same and the solutionsproposed each year are also
the same.”""

Malawi Fnancial Accountability Action Plan: “Significant
expenditureshave routinely occurred outsde the formal
budgetary process.”

Procurement

Victor Banda, ACB: ‘The exectutive gets involvedin
procurements and contracts. He is tooinvolved in unning
govemment business. Operations should be left to the
technical staff.”"

Dr M Kutengele, MEPD: “The Central Tender Board had
problems. Directors pushed their own interests in
organising who won tenders.”*

Victor Banda, ACB: “Bydisbanding the Central Tender
Board, we're now just spreading and decentralisng the
problem. We will still have a problem in Malawi, aslong as
someone important still can say, ‘No. Well choose this one,
not that one.’ There is no final accountability.”™"'
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government programmes. A Principal Secretary admitted: “Since we moved to the cash budget system
in 1994/95. We’ve not had a balanced budget, and we’ve not really followed principles. Pressure is
exerted to overspend, andthen we say “The Minister or the President sanctioned it.””*

o Assessments of actual spending and audits are preparedtoo slowly to allow corrective action, which is
contrary to the fiscal transparency standards requiring annual audited reporting, mid-year reports to
parliament and quarterly spending reports published elsewhere.

o Auditor general’s reports go to parliament only two or three years after the period in question.

e Politicians and civil servants frequently and massively overgpend without enforcement of censure or
penalties, although penalties have been incorporated into the Public Finance Management Act.

e Major reductions in approved budgets or authorisations to exceed budget are supposed to be approved
by cabinet but in practice are granted by the Secretary of the Treasury. This is an extremely poor
financial control procedure because it opens a single administrator to intense political pressure. Power
to approve budget revisions is vested with parliament in the constitution but is not respected. Power to
revise spending authority should be removed entirely from the Secretary and Cabinet and should be
vested with parliament, which should approve all expenditures to maintain the proper balance of power
between branches of government.

o Department heads within ministries are not informed of or held accountable to the spending allocations
relating to their function, which is a violation of basic tenets of project management best practice. The
lack of clear spending authority for each function within a ministry hamgrings effectiveness and
contributes to a sysem-wide culture of lack of accountability. Interviews indicated that the lack of
departmental budgets created active incentives for departments to spend quickly to prevent other
departments from gpending available funds firs.

o New systems to tighten spending control are being implemented too slowly and sporadically across
departments. Computerisation of the budget, which could help control overspending problems, is
incomplete eight years after the project began. IFMIS - the electronic sysem that amongst other things
prevents cheques being written againg negative bank balances — has been discussed since 1996, and is
not yet fully operational.

o Politicians do not follow either the Medium Term Expenditure Framework or annual budgets, which
renders execution of the MPRS ineffective. A senior finance ministry official waved the budget
document at our researchers and said, “No one pays any attention to the national budget. Why would
they pay any attention to the MTEF? It is complete fiction.”

e The intemal audit function is weak and should be moved from the presidency, which has been the
biggest culprit in overspending, tothe treasury or a genuinely independent body.

e Assets are not controlled physically or properly managed and depreciated in financial records.
e No controls are exerted on accumulation of arrears or extra-budgetary liabilities.

o Systems to fight corruption are weak and the executive has actively blocked some of the most
economically and politically sensitive prosecutions. The Anti-Corruption Bureau confirmed that the
Director of Public Prosecutions has refused consent for prosecution in 37 corruption cases, almost all
involving high-profile Malawians. The 5% of cases where consent was withheld represent about 90%
of the high-value cases, including the former education minister and current vice president and other
important figures.®

o Resources for the Anti-Corruption Bureau in the 2002/03 budget were cut by two-thirds and other
financial control functions left understaffed while spending for external presidentialtravel was tripled.

e Systems to ensure fair tendering and procurement are weak and actively subverted by civil servants and
politicians. T he presidency has actively involved itself in even minor procurement decisionsand control
procedures and officials have been too weak to pressures to bend proper procurement rules. The
government has drafted a civil servants’ code and a principal secretary’s guide, but these do not appear
to address this systemic weakness.

4 Kutengel e M, Principal Secretary, Ministry of Economic D evelopment and Planning, personal interview, 7 July2004.
S Mtegha HM, Director, Anti-Corruption Bureau, personal interview, 8 July2004.
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“The Central Tender Board had problems. Directors pushed
their own intereds in organising who won tenders,” said a
principal secretary.® Another official said, “The executive
gets involved in procurements and contracts. Operations
should be left to the technical saff. By disbanding the
Central Tender Board, we’re now just spreading and
decentralising the problem. We will still have a problem in
Malawi, as long as someone important still can say, ‘No.
We’ll choose this one, not that one.” There is no final
accountability,”’

Key Fiscal Reform Priorities/Gaps

Unsustainable Economic Management: After 1994, Malawi
improved various aspects of macro-economic management. But
after 1999 the government’s economic sewardship has declined
markedly. Present trends are unsustainable and point to severe
economic trauma unless government spending and deficits are
quickly reduced. The Economics Association of Malawi
estimates that, based on cash flow in the first three months of
this fiscal year, the government is set to exceed the budget
approved by parliament by 40%2 The association noted that
supposedly protected pro-poor spending was Mk2 hillion less
than budgeted but statehood expenditures in the past year were
Mk12.7 billion — a full Mk 10 billion morethan budgeted.

Although the Reserve Bank has been able to force treasury-bill
interes rates down substantially (by approximately 10
percentage points to 34.5% in May 2004), the expense on debt
has not accelerated as quickly as it might have. However,
continued heavy government borrowing and printing money
have the effect of adding major inflationary pressure and
contributing to further depreciation of the currency.

Inaccurate, Unclear Budget Information: Government has an
obligation under APRM codes to conduct fiscal affairs with
transparency and public accountability. Both are increasingly
recognised internationally as necessary adjuncts to formal anti-
corruption efforts and part of the compact elected officials are
expectedto honour with citizens.

The codes are clear on a number of points on which Malawi is
lacking. The AU’s Durban Declaration on Democracy,
Political, Economic, and Corporate Governance (2002 Article
8) commits APRM countries to “just, honed, transparent,
accountable and participatory government and probity in public
life. We therefore undertake to combat and eradicate corruption,
which both retards economic development and undermines the
moral fabric of society.”

The APRM has embraced the IMF Code of Good Practices on
Fiscal Transparency (article 2.1), which notes: “The public
should be provided with full information on pag, current and
projected fiscal activity of government.”
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Selected Elements of Code of Good
Practice in Fiscal Transparency

2.1 The public should be provided with full
information on the past, current, and proj ected
fiscal activity of government.

2.2 Acommitment should be made tothe timely
publication of fiscal information.

3.1 The budget documentation should specify
fiscal palicy objectives, the macroec onomic
framework, the policybasis for the budget, and
identifi able major fiscal risks.

3.1.1 A statement of fiscal policyobjectives and
an assess ment of fiscal s ustai nability should
provide the framewor k for the annual budget.

3.1.2 Anyfiscal rules that have been adopted
(e.g., a balanced budget requirement or
borrowi ng limits for subnational levels of
government) should be clearly s pecifi ed.

3.1.3Theannual budget should be prepared
and presented within acomprehensive and
consistent quantitati ve macr oec onomic
framework, and the main assumpti ons
underlying the budget should be provided.

3.1.5 Major fiscal risks should be i dentified and
quantified where possible, including variations in
economic assumptions and the uncertain costs
of specific expenditur e commitments (e.g.,
financi al restructuring).

3.2 Budgetinformation should be presentedina
way that facilitates policy analysis and promotes
accountability.

3.3 Procedures for the execution and monitoring
of approved expenditure and for collecting
revenue should be clearly s pecified.

3.3.1There should be a comprehensive,
integrated accounting system which provides a
reliable basis for assessing payment arrears.

3.3.2 Procurement and employment r egulations
should be standardized and accessible to all
interested parties.

3.3.3Budget execution should be internally
audited, and audit procedures should be opento
review.

3.3.4The national tax administration should be
legally protected from political direction and
should report regularlyto the public onits
activities.

3.4 There should be regul ar fiscal reporting to
the l egislature and the public.

3.4.1 A mid-year report on budget developments
should be presented to the legislature. More
frequent (at least quarterly) reports should also
be published.

3.4.2 Final accounts should be presented to the
legislature within a year of the end of the fiscal
year.

4.1 Fiscal datashould meet accepted data
qualitystandards..

4.2 Fiscal i nfor mati on should be s ubjected to
inde pendent scrutiny.

Source: Code of Good Practices on Fiscal
Transparency

6 Kutengel e M, Principal Secretary, Ministry of Economic D evelopment and Planning, personal interview, 7 July2004.
" Banda V, Assistant Director, Anti-Corruption Bureau, personal interview, 8 July2004.

& Munthali, Gedion, “Ecama queries budget figures,” T he Nation, 11 August 2003
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Malawi Has Badly Mismanaged Vital Relationships With Donors:

Timeliness: Article 3.4 of the IMF code notes that
governments should produce reports on actual spending
within a year of the close of the fiscal year. Malawi has
consistently released statements two years after fiscal
yearend. The code also states that governments should
make a mid-year fiscal report to parliament and publish
quarterly reports on its spending. Malawi does neither.
Under the Malawi Poverty Reduction Strategy, upon
which debt relief is based, government is obliged to
conduct an annual public expenditure review. None has
been conducted since 2001. The draft MPRS report for
the full 2002/3 year was presented for the first timeon 1
July 2004° even though MPRS assessments ought to be
done priorto preparation ofthe annual national budget.

Accuracy: A wide variety of sources noted that the
fiscal system produced poor quality information that did
not reflect reality, focused on intentions with little or no
data gathering to determine outcomes of programme
activities or spending. The problem is particularly acute
in supposed pro-poor expenditures (PPES).

Availability: Transparency in fiscal management
requires that budgets and actual spending reports are
made available freely to the public, the media and civil
service in a timely manner. In the past, Malawi has
made budget documents available but there were far too
few copies available to meet the needs of the media,
parliamentarians and civil servants. The government
printer has not resocked. Many officials interviewed
did not have copies of even basic budget documents and
in some cases Ministry of Finance officials have had to
ask parliament to obtain actual spending figures from
their own minisry.

To ensure smooth functioning of securities markets and

Donor Comments on MPRS Review

“All sub-goals: No information
provided for reasons for having no
information

“Data presented on cross cutting
themes is noticeably absent or poor
qguality. We are not sure if this reflects
a lack of data or lack of commitment
to provide timely data.

“There are questions of the reliability
of the picture presented. Available
data for budget releases against plan
have not been included.

“It is very disappointing that the
Review fails to adequately reference
and analyse performance against the
core MPRS indicators that have been
developed.

“There is almost no reflection on
programme or service performance.

“There is no reflection on reasons
behind lack of progress.

“In the annexed matrices the inputs
recorded do not include references to
funds budgeted or spent, nor do they
make comparisons between actual
and planned inputs.

“The focus on inputs without
adequate reference to PPEs, recurrent
or capital expenditures limits the
usefulness of the report”
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proper business planning, the code on fiscal transparency calls for making budget information available
to interested parties and analysts, who serve the role as proxies who funnel information to broader
congituencies. The Economics Association of Malawi (ECAMA) “expressed its concern that it was still
difficult to review PPEs (pro-poor expenditures) and the MPRSP (Malawi Poverty Reduction Strategy
Paper) because information and data from the Ministry of Finance and Economic Planning was not
being released despite an earlier promise. That government was still looking at the format was not a
convincing reason. Withou information no meaningful analyses could be made and ECAMA could only
make guesses and speculate on the performance of the economy andthe budget.” ECAMA lamented that
“it seemed that IMF/World Bank has better information on Malawi than local organisations.”*

Freedom of Information Law: The Malawi Financial Accountability Action Plan notes that the
country lacks a freedom of information law, which other countries have used to good effect in fighting
corruption. Several African Union codes directly require such trangparency.

Malawi is deeply dependent on

bilateral donors and the IMF and World Bank for recurrent and development budgets. Withou their fiscal
support the country faces a severe budget crunch that will force deep cuts in government services, which

will retard development for years to come. Despite the importance to the nation of maintaining those

relationships, the government has badly mismanaged them. Malawi consistently failed to take seriously
donor concerns about proper fiscal management and accountability. In certain instances, such as the
relationship with the Danish government and the maize scandal, the Muluzi administration grossly
mishandled donor relationships.

°DFID correspondence to Ministry of Economic Planning and Development on 20002/03 MPRS review, 21 July 2004

WEcAMA Meeting With IMF, 5th N ovember 2002 at Kang’ombe House. www. ecama.s dnp.org.mw/ ecama-i mf.htm
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Such incidents combined with the pattern of failure to
abide by commitmentsto probity and accountability ledto
a major sustained decline in donor funds since 2000. T he
mog recent meeting with donors regarding the review of
the Malawi Poverty Reduction Strategy illustrates this
trend.

Ben Botolo, director of monitoring and evaluation in the
Ministry of Economic Planning and Development, told
donorsthat the government could not account for 38% of
the esimated Mk 60 billion in government spending in
FY 2002/3. “What we are saying is that out of Mk 60
billion, we only know of Mk37 billion that was used. We
don’t know what happened to the rest because of lack of
data,” Botolo said, according to the Nation newspaper.**

Grant Hawes, director of the Canadian International
Development Agency in Malawi, responded with a widely
shared donor view. “What | am hearing here is that you
have no idea how the money was spent. That creates an
extremely difficult climate for donors when we take this
document to our headquarters to justify budget

support.”?

Donor Aid Shifting to Better Performing Countries:
Although humanitarian and famine relief aid are often
unaffected by governance questions, there is a clear long-
term trend of donors withdrawing funding from countries
that are not seen to be making substantial effort to fight
corruption and improve fiscal management.
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“Malawi has acquired such a poor
international reputation for meeting its
commitments that donors will not risk
providing budget support until the
new government has demonstrated
that it is genuinely different from the
previous one.

“The previous government continually
failed to control expenditure to live
within its means. Every year
government expenditure exceeded the
limit approved by Parliament in the
budget, often by wide margins. ... The
over expenditure was in the same
areas every year. These areas were of
no benefit to most Malawians — such
as travel, state residences, foreign
affairs, defence and ‘special
activities.

“A responsible government would
have reacted to the drop in revenue by
cutting back expenditure in low
priority areas. However, the previous
government made little attempt to cut
expenditure

— Alan Whitworth, DFID, The Nation,
11 August 2004

The APRM standards do not expressly impose obligations regarding the conduct of relations with donors.
However, given the great strategic importance to the nation of sustaining funding flows, it is clear that
improving Malawi’s credibility with donors must be atop national priority.

The new US aid programme, the Millennium Challenge Account (see indicators next page), is illustrative of
broader trends reshaping donor aid, which represents a long-term srategic threat to Malawi, if the nation

does not make fundamental improvementsto governance.

The US is increasing overall development aid by 100%
and putting all of the new funding through the MCA,
which only gives funds to nations performing better than
average on indicators of governance. Malawi fails to meet
the US MCA aid gandards for governance in the red
categories.

The MCA looks at three broad categories, each of which
is composed of several sub-indicators of governance:
ruling justly (6 indicators); investing in people (4
indicators); and economic freedom (6 indicators). The
MCA requires that countries perform at or above average
over aperiod of time.

In Malawi, the MCA noted a negative trend in civil
liberties, a poor and declining trend of fiscal policy, a
worsening corruption trend andthe complete absence of a
credit rating system.

Escalation of Domestic Debt and Failure to Cut Deficit
Will Bring Severe Crisis: Even after aid levels were cut,

u Ntonya, George, “K23 billion lost by government”, The Nation, 2 July 2004
12 Ntonya, George, “K23 hillion lost bygovernment”, The Nation, 2 July 2004

Donors Shifting Resources Away
from Poor Gov ernance Countries

Canada: Doubling aid to Africa,
concentrating all of increase on six countries
— excluding Malawi

Denmark: Concentrating aid on fewer, better
perfoming countries

Netherlands: Withdrawing aid from non-
perf orming countries

UK: 300% increase in aid to Africa 1997-

2007, but shifting resources to better
managed economies

USA: Expanding dev elopment aid 50%, all of
increase to countries meeting abov e average
good gov ernance scores
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Malawi failed to adjust its spending to the new realities and has run up potentially catastrophic levels of
domestic debt. Interest on domestic debt isthe largest single expenditure item and threatensto consume all
domestic revenues if radical action is not taken in the next few months. A senior donor representative did
not mince words: “The domestic debt situation is beyond crisis proportions. There is $800 million in debt
stock; interest rates are at 35-40%. The govemment keeps borrowing and the rates will rise. It is now
impossible to sop the spiral. Bilateral donors, who make up the majority of Malawi’s budget support, won’t
disburse until after Chrismas.™®

That esimate was recently confirmed by the Minigtry of Economic Planning and Development, which
noted that domestic debt has accelerated from Mk26 billion in June 2002 to Mk54.3 billion in June 2003.
“That in itself is a crisis [and] we shall not be surprised to see the domestic debt rising to about Mk80
billion or Mk90 billion in 2003/2004 if the accumulation level remained the same,” Botolo said. **

MEJN noted that that “The 2003/04 Budget appears to be an inadequate vehicle for garnering the donor
confidence required for the re-introduction of an IMF Programme in Malawi. When all is said and done, the
increased expenditure allocationsto the economic ministries may amount to merely throwing good money
after bad.”*

IMF officials note that unless Malawi produces and scrupulously follows a budget that cuts spending and
domestic borrowing, the Fund will not restart a lending programme. Without an IMF programme, other
donors will not increase budget support. Continued domestic borrowing also is crowding commercial
borrowers out of the credit market, which undermines the local economy and inevitably will lead to
hyperinflation and potentially catastrophic economic ingability.® As a result of the debt crisis and
overgpending, Malawi is likely to spend many years to work off its debt and return to serious progress on
developmental issues.*’

Commentators on Malawi’s budget note that government simply expects donor assistance to magically
materialise, and seems to have no strategy to restore donor confidence. Parliament’s Budget and Finance
Committee saidthat despite the Govermment’s own review that recommended “in crafting a budget, a worst
[case]scenario should be adopted by excluding donor funds ... this year’s budget has included Mk10.8
billion oleBudgetary Support, when we know that it is not yet certain whether or not budgetary support will
resume.”

¥ Hawes G, Director. Canadian International Devel opment Agency (CIDA) Malawi, personal interview, 9 July 2004.
14 Ntonya, George, “K23 hillion lost bygovernment”, The Nation, 2 July 2004

15 Response to Malawi N ational Draft Budget 2003/2004, M alawi Economic Justice Network (MEJN), 2003, p 10.

® Debt background: The World Bank Oper ations Evaluation Department, 2003, Debt Relief for the Poorest — An OED Review of the
HIPC Initiative, notes that M alawi reached HIPC decision pointin December 2000 butits completion point is floating (p 62). The value
of debtrelief calculated then was $1 hillion. “In Malawi, the study concludes that many of the keystructural refor ms necessary to attain
HIPC objectives will have to wait until after the completion point. In most cases, the triggers included exsting conditions from ongoing
programmes ... In Malawi, while not explicitly included in HIPC completion point conditions, the key structural reforms were cowveredin
aWorld Bank Structural Adjustment Credit that was approved at roughlythe same time as the HIPC decision point,” the studynoted (p
83).

7 World BankOperations Evaluation Department, 2003, Debt R elief for the Poorest — An OED Review of the HIPC Initiative, p 85

1 Report on the 2003/04 Budget, Budget and Finance Committee of Parliament, Malani N ational Assembly, 23 July 2003.p 7.
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US Millennium Challenge Account Rankings of Malawi

The following charts show the ratings of Malawi according to the MCA. The horizontal line represents the
average performance of countries that meet the programme’s low-income threshold. The red dots represent
Malawi’s rating. T he programme requires that the country’s rating over time be above average. Categories
in red do not qualify because they either fail to exceed the average over time or show a declining trend.
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World Bank Institute Governance Rankings

The following charts
present six dimensions of
the quality of govemance
as measured in a global
study by the World Bank
Ingtitute. If the bar for a
country is at the 25
percentile rank, it means
75% of nations in the
world have a better
ranking in that attribute. If
a nation ranked at 100% it
would mean its
performance was equal to

the best in the world.
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Regulatory Guality (Subsaharan Africa region. 2002)
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The Malawi Economic Justice Network (MEJN) states:
“With respect to grants, the 2003/04 Budget assumes
that there will be a resumption of donor support to
Malawi in the course of the fiscal year. We find this
rather presumptuous in a General Elections year

20

The Auditor General’s report found 133
government accounts were overdrawn, to
a total value of Mk1.8 billion and
unbudgeted arrears amounted to 7% of
total expenditure in 2000/01

whereby the budgetary provisions for State Residences,
OPC [Office of the President and Cabinet], the National -> POV
Intelligence Bureau, the National Assembly, and the E Jgtstﬁ:]s hefur"t"hré’:e ti?]fo?ana’{in(;r?IStrlgrS]
Ministry of Foreign Affairs have been increased by ex?)enditu%e
substantial margins (see Table 1, below).”* '

The Auditor General received no response

“There has been persistent and significant
divergence between approved and actual
expenditures Budget execution has
been undermined by pressures to finance
new and unbudgeted activities at the
expense of the identified priorities.”

There Is No Effective Credit Control System:
Although parliament nominally approves the nation’s
spending plans, in practice officials rouinely spend
unauthorised funds either by applying pressure on the
Secretary of the Treasury for higher budget ceilings,
which require no other authorisation, or by deals
directly with suppliers, which are later submitted for
payment despite their lack of budgetary authorisation.
As the Malawi Financial Accountability Action Plan
noted?®  “Significant expenditures have rouinely
occurred outside the formal budgetary process.
Unpaid utility bills have accounted for a large part of
the arrearsthat have accumulated on govermnment books.
Ministries have often used the funds intended for utility
payments in order to pay for other discretionary items,
leaving themselves with no funds with no funds to
cover amounts owing for utilities.”

“The way government spends money is
no longer decided through a process of
careful analysis, discussion and selection
of priorities, but through the success of
each ministry in winning resources
through extra-budgetary requests.”

— Malawi Poverty Reduction Strategy, 2002

There isno enforcement of rules or punishment meted out to individuals or departments who incur debts or
make purchases on credit not authorised in budget votes. This lack of budgetary control was reported by a
wide variety of officials in various government departments. Such arrears amounted to 2.5% of GDP in
2000/01, which is more than 7% of total expenditure.” One illustrative example is the non-payment of Mk
2 billion in electricity arrearsto Escom in the 2002/03 fiscal year 2

There Is No Effective Asset Control: The government does not have proper financial records of or
physical control of assets, according to both the auditor general and accountant general. There have been
frequent incidents of theft of office equipment, loss of sores, and misappropriation. While our team was in
country, the MEPD had computer hard drives stolen from their offices, and the top floor of the Ministry of
Agriculture and Irrigation building burnt down. The lack of asset recordkeeping contributes to purchase of
new assets when assets from past projects stand idle. It also contributes to a poor maintenance because the
costsof lost assets and depreciation are not properly included in government accounts.?

Parliamentary Authority Ower Budget Allocations Is Regularly Bypassed: The govemment
systematically bypasses the congitutional control over spending assigned to parliament. The auditor general
reports that this year marks the first time in many years that government has received supplementary
spending authority from parliament even though spending has frequently significantly exceeded the
amounts approved by parliament.? Moreover, the auditor general, as the agent of parliament, has been
consistently ignored by government controlling officers when he has sought explanations of overspending.
The Public Finance Management Act imposes penalties but none have yet been imposed.

1 Response to Malawi N ational Draft Budget 2003/2004, M alawi Economic Justice Network (MEJN), 2003, p 7.

20 Ministry of Finance and Economic Planning, Malawi Financial Accountability Action Plan, 11 March 2003 section 2.1, point 4.

21 2002/03 Post-B udget Report, Budget and Finance Committee of Parliament, 3 July 2002, p 8.

2 Ministry of Economic Planning and Development, Economic Report 2003, Budget Document No. 2, p 107.

ZThe present cash-basis of government accounting does not confor m with Generally Accepted Accounting Principles, whichrequires
accounting for both liabilities owed and assets, including receivables, prepayments, and depreciation on plant and equipment. See
Ministry of Finance and Economic Planning, Malawi Financial Accountability Action Plan, 11 March 2003 section 2.2 point 23.

2 Kalongonda. HA,. Auditor General, personal interview, 7 July 2004.
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When individuals or entire ministries seek to spend more than the amounts allocated to them in budget
votes, they do not have to present a justification to parliament or olbtain its authorisation. Instead,
officials apply pressure on the Secretary of the Treasury, who is able to allocate additional funds

without regardto parliamentary approval.

When revenue and grants are inadequate to cover the intended budget vote, parliament is not consulted
on howto make the new allocations, which are made by the Ministry of Finance. Institutions such as
the Anti-Corruption Bureau and the parliament itself can be denied funds by the executive through this
mechanism, which is amajor contravention of the spirit and letter of separation of powers embedded in
the congtitution and widely acknowledged as a requirement of effective parliamentary democracy.

Table 1: Expenditure Allocations, Mk '000

Ministry /Institution 2002/03 2003/04 Yo
approved Change
State Residence 25691590 327.573.00 27.5
R 485 16500 Bok TOY 00 791
[he 1* Vice President Office Hd TOB. 70 73,082.00 160
The 2™ Vice President Office i S 00000 -
['he National Assembly 38732800 4971 384 .00 26.7
MNational Intelligence Bureau 6031300 | 3800000 620
Minstry of Foreign AlTairs 821,201.00 122855490 | 496
Ministry of Education 5,051,920.70 | 641218040 | 26.9
Poverty Alleviation Trust Fund 4] | aas 7l -
lmmigration Department | 06,949 50 |41 350 60 322
Administrator General 7.744 R0 | 3,531.60 74.7
Human Rights Commission 30,627 50 41.662.80 36.0
Anti-Corruption Bureau A1 433.00 8200000 335

Source: Response to Malawi National Draft Budget 2003/2004, Malawi Economic Justice Network (MEJN), 2003, p 9

When HIPC funds are available, parliament is not
consulted on how they are to be divided among
departments. Parliament’s Budget and Finance
Committee noted that the choice of projects included
itemsnot on the agreed list of MRSP projects, there was
no transparency in making allocations?

The Budget and Finance Committee report also noted
that “Some ministries used much less than the amounts
allocated to them from HIPC funds. ... None of the
PPEs [pro-poor expenditure programmes] used 100% of
its HIPC allocation.”®

Diwersion of HIPC Relief: A fundamental requirement of
the HIPC debt relief programme is that countries receiving
debt forgiveness pledge to apply the funds freed by HIPC for
certain activities stipulated in the national PRSP plan
without reducing the amount of fundingthat previously went
to those activities from the recipient government’s own
revenues. Malawi has not abided by this key provision,
which is a potential further threat to re-establishing donor
aid flows. As the World Bank Operations Evaluation

“Although overall resources available to
key sectors (e.g. health, education, and
agriculture) had increased,
governments” own resources [to pro-
poor expenditures] declined since the
decision point relative to pre-HIPC
allocations”

— World Bank

“Only 18 percent of the health budget is
spent on primary health service ...The
highest share of the agriculture budget
is spent on administration. ...
Expenditures on agricultural research
and extension as a percentage of GDP
have fallen, with extension spending
declining from 0.6 percent in 1995/96 to
0.3 percent in 2000/01.”

— Malawi Poverty Reduction Strategy, 2002

%5 2002/03 Post-B udget Report, Budget and Finance Committee of Parliament, 3 July 2002, p 8.
% 2002/03 Post-B udget Report, Budget and Finance Committee of Parliament, 3 July 2002, p 7.
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Department noted in a sudy, “The Malawi case study foundthat although overall resources available to key
sectors (e.g. health, education, and agriculture) had increased, governments” own resources [to pro-poor

expenditures] declined since the decision point relative to pre-HIPC allocation.”™”

Such HIPC diversion occurred at a time when other areas of spending unrelated to PRSP priorities
increased rapidly. For example, foreign travel by the president nearly tripled in the 2002/03 budget while
allocations to social service ministries and key ingitutions of justice and public accountability declined.
Such changes mean that govemment spent a smaller proportion of funds on protected programmes than
prior to HIPC relief, which isthe exact opposite of the effect intended.

2 world BankOperations Evaluation Department, 2003, Debt R elief for the Poorest — An OED Review of the HIPC Initiative, p 84.
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SECTION 2: DEMOCRACY AND GOOD POLITICAL GOVERNANCE

Introduction

Good political governance occurs when
governments develop and foser efficient,
accountable ingituions that enhance the lives of
their people and empower ordinary people to
make choices on how they are govemed. Good
political govemance underpins the three other
forms of governance examined in Peer Review —
economic, corporate, and socio-economic.

Joining the APRM imposes a duty on acceding
countries to look beyond the democratic basics to
assess the fairness and practical effectiveness of
their political and economic systems. Countries
must ensure that a spirit of faimess, regpect for
human rights and the rule of law are central to all
interactions between citizens and government.
Their absence, while possible in the medium
term, inevitably leads to decline and conflict in
the longer term.

The political systems of Africa’s collapsed states
— Somalia, Rwanda, the Democratic Republic of
Congo, Liberia, Sierra Leone and the Central
African Republic — all failed because checks and
balances on executive power were ineffective and
congitutions failed to anticipate human nature in
crafting constitutional and political rules. Poor
governance in these states set in motion a vicious
cycle of excessive executive power, misuse of
resources, abuse of human rights, public proted,
which leads to further repression and ultimately to
violence and war.

The APRM Country Self-Assessment includes nine
major objectives to be met under the Democracy
and Good Political Governance section:

1. Prevent andreduce intra- and inter-country
conflicts

2. Constitutional democracy, including periodic
political competition and opportunity for choice,
the rule of law, a Bill of Rights and supremacy of
the Constitution

3. Promotion and protection of economic, social and
cultural rights, civil and political rights as
enshrined in African and international human
rights instruments

4. Uphold the separation of powers, including the
protection of the independence of the judiciary
and of an effective parliament

5. Ensure accountable, efficient and effective public
office holders and ci il sevants

Fighting corruption in the political sphere
Promotion and protection of the rights of women

8. Promotion and protection of the rights of children
and y oung persons

9. Promotion and protection of the rights of
v ulnerable groups including internally displaced
persons and ref ugees

Source: APRM Courtry Seff-Assessment

The APRM seeksto measure performance of African governments agains accepted continental and global
norms and sandards, to emulate successes, avoid failures and learn from other countries. Democracy and
political governance cannot be measured in absolute terms or by ticking off a list of laws or ingitutions.
Rather, assessment requires use of common sense and comparison with other countries known to have

suffered from similar issues.

This section is guided by the APRM Objectives and Questions (see Appendix B, part 1). Accordingly, this
section examines the extent to which Malawi’s current political and institutional arrangements promote
harmony or perpetuate conflict; srengthen or infringe on human rights; and whether they distribute justice,
societal benefits and obligations equitably, or lead to dysfunction.
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THE CONSENSUS POSITION: POLITICAL GOVERNANCE

Rule of Law

Aubrey Mvula, Decentralisation
Secretariat: ‘Our Constitutionis like a
powerful Mercedes Benz that's parked
in the garage. Sometimes the diiveris
hopeless orincompetent. Sometimes
he’s not given petrol.”™

Daphne Casey, United Nations
Development Programme (UNDP):
“Does Malawi have in place the
minimum requirements to practice good
govemance? Yes. The problemis in
implementation, resources, personnel.
We then see detours, deviations."

Chikosa Ulendo Banda, Law
Lecturer: “Thisgovemment does not
respect the Constitution. Every time the
Constitution provides an obstade, they
try to amend it.”"

Malawi Economic Justice Network
(MEJN): “Civil societywould like to get
the commitmentof whosoeverwill
govem this country to respectthe
Constitution and the Laws of Malawi”"

Enock Chibwana, ex-Ombudsman:
“When the Human Rights Commission

wanted to investigate a police brutality
case...the Inspector General of Police
famously told them, ‘I don’t take
instructions from you.’ Palice feel they
are above the law.”

Kathryn English, United Stated
Agency for International
Development (USAID): “Malawi does
not really require major legal changes.
It's the political will toimplement things
that matters.™

Justin Malawezi, MP: “ Civil servants
should serve any government thatisin
power. But we have a heavilypaliticised
civil sewice that overthe last five years,
has repeatedly flouted rules and
procedures.”

Al Osman, 1025 Capital Radio:
“We got pressure from MACRA [the
Malawi Communications Regulatory
Authoiity], and threats from the ruling
patty, for not giving the UDF our
support, and for broadcasting when
we dashedwith Muluz.”""

Presidential Power

Dr John Lwanda, academic: “While
assiduously dedaling himselfa
democrat orally and in print, [Muluz]
went on to interfere with civil service
appointments, engaged in
manipulation of the judiciary, tumed
a blind eye to the violence of the
youth wing of the UDF and attempted
to and successfully changed aspects
of the constitution to suit partisan
interests and sense of iming.™"

Enock Chibwana, ex-Ombudsman:
“The Office of the Ombudsman met
resistance from senior public
officials. It was a new concept, and a
thornin the flesh. h Third Word
countries, those in power are not
ready to have their powers trimmed,
investigated or controlled.™

Victor Banda, Anti-Corruption
Bureau: “The president can
overturn recommendations [by
tender boards]. It's had to challenge
him. The presidentis the president,
and can do what he wants.”™

Kathryn English, USAID: “The
president can fire people atwill.
There are no terms and conditions,
no mediations and arbitrations. Often
the relevant patdiamentary
committeesare bypassed orignored.
The president is still the big bwana
around here.”

Roosevelt Gondwe, Cerk of
Parliament: “The Presidentis only
required to inform Padiament of the
title of any treaties he accedes to;
and nothing beyond that.™

Parliament

Michael Nyirenda, GTZ:

“Patiamentis used like a club.
They pass laws that theynever
debate. The decisions are made
from outside. h our current
situation with many small parties,
patdiament becomesa game of who
has the cash. Once MPs are
enticed by the UDF, theylose all
integlity and just keep quiet. Very
few MPs go to parliament to serve
the people.™

MEJN: “ltis time that
Padiamentarans, as part of the
checksand balances system, lead
by example by checking
Pariament’s own huge appetite for
expenditure at the expense of the
nation’s economic and socio-
political interests.”"

Supreme Court Justice A Msosa:
“It's like the executive and
legislature are on one side, like
brother and sister. | believe the
President uses the House to
advance hisinterests. And
Padiament debating treaties
already signed is like finding out
about your bride only after the
wedding.”

Roosevelt Gondwe, Cerk of
Parliament: ‘It's anumbers game.
If you have the numbers, you'll get
it. Good intentionsare not enough
in the House.™

Judiciary

Supreme Court Justice A Msosa:
“When Parliament tried toimpeach
three judges for incompetence’ no-
one believed them. It was full of
malice, and was an embarrassment
to the country.”"

Enock Chibwana, ex-
Ombudsman: “Judges are
inimidated in this country. The
systemis being tamed for the
benefitof the few.™™

Chikosa Ulendo Banda, Law
Lecturer: “The Judidary in Malawi
has been timid. Itis notwilling to be
the guardian of human rights They
are only aggressive when they are
not judging the executive.”™
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Preventing and Managing Conflict

This section of the APRM questionnaire looks at both
conflict with other states and within the date. The
following are some of the key questions asked in the
questionnaire.

Inter-State Conflict: What are the key sources of conflict
in your country and in neighbouring countries that impact
on your country’s peace and security? Describe the
country’s efforts towards securing its borders from
encroachment; describe efforts and recommendations of
sub-regional authorities toward maintaining peace.

Intra-State Conflict: Describe efforts toward power
decentralisation; describe methods of resource allocation;
list early warning signals that point to potential conflict or
strife; provide evidence of political arrangements that
enable societal divisions to be reconciled; what measures
have been taken to maintain progress.

Malawi has never experienced civil war nor armed
hogilities with any neighbours in the four decades since
independence from Britain. Malawi has, thus far,
peacefully managed relations between its ethnic and
religious groups.® Although the 1994 constitution brought
many important reforms that were missing during the
Banda era, there remain important weaknesses in
congitutional order, the political and electoral sysems,
and in political culture and leadership.

The overall state of govemance is poor in all four focus
areas of the APRM. Without dramatic change, the sate of
governance itself represents a significant long-term threat
to civil peace.

The national budget system remains dysfunctional while
poverty and disease grow worse. The budget deficit is
huge and expanding, which is raising debt to unsustainable
levels. Within months the nation’s interest bill threatensto
grow larger than total tax revenues. Politicians and civil

25

“By 2004 adopt, and in some cases
recommit, to the fundamental tenets
of a democratic society as stipulated
in the CSSDCA Solemn Declaration as
an African common position, namely,
a Constitution and a Bill of Rights
provision, where applicable, free and
fair elections, anindependent
judiciary, freedom of expression and
subordination of the military to
legitimate civilian authority; rejection
of unconstitutional changes of
government; and implement these
principles by 2005, where they are not
already applicable.”

—Conferenceon Security, Stability,

Development and Culturein Africa 2000 MOU
Indicator I11 B(14)

“We will ensure that our respective
national constitutions reflect the
democratic ethos and provide for
demonstrably accountable
governance.”

—AU Durban Declaration on Democracy,
Political, Economic, and Corporate Governance
(2002) Article 13

“[We]Accept the necessity for
significant improvement in the African
electoral process including the
establishment of truly independent
national electoral Commissions and
other appropriate mechanisms to
ensure transparency, fairness, and
credibility of elections.”

—CSSDCA Solemn Declaration

servants have routinely failed to follow budgets, accounting laws or heed warnings that donors — upon
which the nation is deeply dependent — will not accept such undisciplined management. Donors have
slashed funding, which worsens the national deficit and makes combating poverty all the more difficult.

Political Party Militia: Malawi has a long tradition of youth organisations aligned to political parties,
which have been involved in violations of human rights, intimidation and violence against voters and
opposition politicians and generally creating a climate of fear. Under Banda such groups became a law unto
themselves, to the extent that at one stage they did battle with the army. In the post-Banda era, new political
youth militia were formed in support of the ruling party and perpetrated a wide variety of human rights
violations and acts of intimidation surrounding the third-term debate and the 1999 and 2004 elections (see
Intimidation of opposition and Human Rights sections below).

In 2003, the Human Rights Commission reported “increased intimidation and violence orchestrated by the
ruling party's militia, the ‘Young Democrats’® Referring to the Young Democrats, and the frequent

28 According to the CIA ‘s World Factbook, 55% of Malawians are Protestants, 20% are Roman Catholic, 20% are Muslim, while 3%
follow indigenous beliefs and 2% follow other religions. Sixty percent of the population are Maravi, 18% are Lomwe, 13% are Yao and
9% are Ngoni. The Yao in the south are predominantly Muslim, and mainly support the ruling United Democratic Front (UDF) ; the

predominantly Christian Tumbuka-Henga in the north have supported the Alliance for Democracy (AFORD) (but its support base
crumbled

in the May 2004 poll) and the centre is a Malawi Congress Party (MCP) stronghold. See Hughes T, The Erratic Pulse of the Warm
Heart of Africa, South African Institute of International Affairs, 2002.

2 United Nations Integrated Regional Infor mation Networ ks (IRIN), www.irinnews.com, 25 June 2004.
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acquiescence of the police to their use of violence, a leading Malawian academic said, ‘During the UDF's
secondterm of office, there has not been any political tolerance **

Ken Lipenga, now Minister of Information said, “It is common knowledge that some UDF politicians have
used the boysto perpetrate violence. Just recently some of our own boys were used to disrupt our own party
primary elections. Politicians who use violence are failures or believe that they will fail inthe elections.”™!

When a Lilongwe official was to be arrested by the Anti-Corruption Bureau, youth militia occupied the
ACB offices and threatened violence while police stood by and declined to protect an important ingitution
of government. Instead of bringing the official before a judge for a bail hearing, the ACB was forced to
negotiate bail privately *

The APRM codes impose a duty on governments to actively promote social harmony and an atmosphere of
accountability and respect for the rule of law. Youth militia should be disbanded and their organisers
invegigated and prosecuted. They are a significant violation of democratic best practice because they
establish an atmosphere of lack of accountability, promote a public message that actions of the ruling party
are above the law and that it is the policy of state to selectively apply the law. These messages have the
effect of encouraging destructive counter actions and breeding cynicism about democracy itself.

Early Waming — Religion, Ethnicity and Politics: One purpose of APRM is to help participating
countries to focus on the early warning signs that, if unattended, can lead to conflict. Malawi has long
avoided conflict across religious lines, but its recent hisory suggests parallels with the confluence of
politics, regionalism and religion in Ivory Coad, northern Ghana and northem Nigeria. All three of those
countries previously had no modern history of religious conflict but in the aftermath of autocratic rule,
political organisations with regional and religious bases gradually began to encourage inter-religious
animosity. The strong regional bases of Malawi’s main political parties, accusation of vote rigging and
growing public doubts surrounding politics have the potential to lead to future conflict if a more amicable
political climate is not found.

This danger was articulated by a participant at a post-election conference in July 2004 in Blantyre, who said
“Why pretend we’re not realisic in Malawi? We love our ethnicity. We love our tribes. All parties must
make tribalism their ideology. We hate each other regionally, so why not have a federal sysem?”

The Public Affairs Committee recognised the religious volatility in Malawi in June 2003, following the
arrest of alleged Al Maida operatives, commenting that: “Religious divisions will take us nowhere as
Malawians. It is easy to start religious conflicts but difficult to sop them.”?

Negative Effects Of The Third-Term Debate: In a variety of ways the third-term debate — where in 2002,
the United Democratic Front tried (but narrowly failed) to alter Malawi’s Constitution to permit President
Bacilli Muluzi to run for a third presidential term —was damaging to the nation’s political aamosphere and
ran contrary to the government’s duty to promote respect for the rule of law. The Congitution states that
‘every person shall have the right to assemble and demongrate with others peacefully and unarmed.”™* This
right was compromised when government banned protests againg the third term in 2002. The judiciary
failed to protect this freedom.

As the UNDP noted in its Malawi 2003 State of Governance Report, “Rather than facilitating dialogue, the
Government resorted to bullying and heavy-handed tactics. Demonsrations were banned, and when the
court ruled in favour of the right to assembly and to demonstrate [both enshrined in APRM standards], the
Government appearedto disregard the ruling.”®

The Public Affairs Committee noted “with concern the decreasing level of inter-party and intra-party
political tolerance. ... We are aware that some political party members, including MPs, who spoke out
openly againg the Third Term Bid, have constantly been victims of such intolerance within the UDF Party.

.. National unity that completely excludes other legitimate groups in society is mere lip service and a lame
excuse for deceivingthe masses.”*

%0 Kanyongolo E, law lecturer, Chancellor College, quoted in IRIN 25 June 2004.
3 LipengaK , quoted in ‘Shades of Mugabe's Zimbabwe in Malawi’, eAfrica, April 2004.
82 Mtegha HM, Director, Anti-Corruption Bureau, personal interview, 9 July2004.

3 Tamani B, Chairman, P ublic Affairs Committee, press release, 30 June 2003.

% The Constitution of the Republic of Mal awi, revised January 2004, C hapter |V, Paragraph 38.
%5 UNDP Malawi, M alawi 2003 State of Governance Report, September 2003, p 33.

% Tamani B, Chairman of the Public Affairs Committee (PAC), press release, 27 May2003.
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Growing Disillusionment with Politics: The third-term
quest coincided with growing poverty, gross failure of
government to manage its fiscal affairs according to the law,
instances of grand corruption where government acted to
protect rather than investigate the culprits and a famine
tinged with accusations that politicians corruptly sold off
grain reserves while the poor starved. Such events
contributedto the findings of a public opinion survey by the
Centre for Social Research, which found 85% of people
“believe that civil and human rights provided for in the
congitution are only respected sometimes, rarely or never by
authorities.”™’

Fostering Democracy and the Rule of Law

Elections: Malawi has held three national multi-party
parliamentary and presidential elections in the past decade
(in 1994, 1999 and 2004) and local government elections in
2000, following 30 years of one-party rule by Dr Kamas
Banda and his Malawi Congress Party. However, the 1999
and 2004 polls fail to meet the APRM standards for good
democratic  practice. The APRM  self-assessment
questionnaire calls for “specific actions or events that
demondrate that pluralism in [the] country allows for free
and fair competition in order to promote good political
governance.”® The section below outlines key weaknesses in
the electoral process.

Incompetent, Partisan Election Management: Voters and
observers, both local and foreign, were extremely
dissatisfied with how the 1999 and 2004 elections were
managed. Elections in Malawi are adminisered by the
Malawi Electoral Commission (MEC), a body chaired by a
judge and composed of representatives of political parties.
With the MEC comprising of political party representatives,
the Malawi system opens the institution of elections to
accusations of manipulation and favouritism, which has
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“Democracy in Malawi has taken
several steps backwards in view
of how our elections went.”

— Supreme Court Justice

“The Electoral Commission
should clearly be a body of
unquestioned probity and should
enjoy widespread confidence
across as many different political
points of view as possible.”

-- Law Commission

“Principle” vi) organisation of free
and regular elections, in
conformity with existing texts; vii)
guarantee of freedom of
expression and freedom of the
press, including guaranteeing
access to the media for all
political stake-holders

—OAU Declaration on Unconstitutional
Changes of Government (2000)

“[Signatories agree to] conclude
by 2004 legal mechanisms for the
institution of campaign finance
reform including disclosure of
campaign funding sources and for
proportionate state funding of all
political parties, to ensure
transparency, equity and
accountability in electoral

contests.”

— CSSDCA MOU, Article 20, 2002

contributedto a cycle of rising partisanship. The top administrative official was removed for incompetence
in the final days before the 2004 vote. Many of the problems highlighted below point to a weak MEC,
unable and unwilling to firmly stop manipulation of the electoral process. Poor planning, lack of resources
and political interference hampered the MEC. The institutional credibility and independence of the body
was undermined when its members were summarily fired and locked out of their offices by police in 1999,
which was contrary to laws requiring parliament to approve dismissals. The APRM codes expressly call for
an independent election supervisory body:

e The Conference On Security, Stability, Development And Cooperation In Africa (CSSDCA) MOU
(Durban 2002) calls for African states to “establish by 2003 where they do not exig, independent
national electoral commissions and/or other appropriate mechanisms and ingtitutionsto ensure free, fair,
and transparent elections in all African countries.”

e The CSSDCA “Core Values” also call for “the conduct of electoral processes in a transparent and
credible manner and a concomitant obligation by the parties and candidates to abide by the outcome of
such processes in order to enhance national and continental sability.”

Several people interviewed remarked on how the Malawi Electoral Commission had been systematically
weakened after 1994. A prominent lawyer summed up the plummeting confidence in Malawi’s electoral
system: “In 1994 the intemational community said our elections were ‘free and fair.” In 1999, they said they

8 UNDP Malawi, M alawi 2003 State of Governance Report, September 2003, p 43.
% Draft Cou ntry self- assess ment for APRM, Nepad Secretariat, Midrand, South Africa, 2004, p 23.
% Indicator 111 B(18)
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were ‘substantially free and fair’ In 2004, they were
‘substantially free, but very unfair. Democracy is not
consolidating in Malawi. It is going downhill.”™®

Ruling Party dominance of electronic media
and exclusion of opposition views prevents

Chaotic Voter Registration: In both the 1999 and 2004 |voters from making informed decisions
polls, the registration of voters was so chaotic and open to Mediadominan celin'the 1S93election

.4
manipulation that the polling day had to be postponed. In Cm?ﬁ?nnber “Thocar of

1999, NGOs reported that some 160,000 potential voters Party adverts total

were denied the right to register, especially in the northern UDF 295 78
and central regions. The official tumout was however [Electoral alliance 17 4
declared to be 92%. In 2004, over a million voters were first '\A"FCOPRD g ;

removed after a “clean-up” of the voters’ roll and then 5=

. . nited Party 4 1
reinstated due to public outcry, andnames had to be checked  [Giars 78 3
on three different lists. Over a million extra ballots were
printed, leading to charges of deliberately planned electoral
fraud, and a legal challenge where the High Court ordered
the extra ballots recalled, only to be overturned by the Supreme Court of Appeal who feared the
consequences of a long delayed election. A senior judge admitted, “perhaps we fell short, in that we did not
insist that the MEC account for all the ballots.™ The MEC blamed the international community for
providing too little financial support, and for providing it too late. A continuous registration process and a
national identity card sysem would alleviate some of these problems.

Biased Media Coverage: Malawi’s largely illiterate and predominantly rural population relies heavily on
radio for information. In the month before the 2004 vote, the gate-owned Malawi Broadcasting Corporation
(MBC) allocated 97.7% of its election coverage to the UDF/AFORD/NCD alliance, and TV Malawi
devoted 79.5% of election-related coverage to these three parties. All such coverage was positive or
neutral.®

MP and former vice president Justin Malawezi relates that in the pre-election period, after being invited to
participate in an hour long discussion on the date radio sation, he was taken off air after 30 minutes,
allegedly on the ingructions of former president Muluzi.*

Tim Neale, who ran the Commonwealth media monitoring unit in Malawi for six months before the 2004
elections, said“State radio gave interviews with the other party leaders, but covered UDF rallies live, where
Muluzi campaigned for Bingu, for hours on end, andthen repeated the whole thing in the afternoon, and it
went on TVM that night and the next morning too, in full. That’s just not a level playing field.” *
Newspapers are however critical of government, as seen before and after the 2004 poll, partly because
politicians who own these papers have split from the UDF* (See also the Human Rights section).

40 Kasambara R, 14 July 2004.

1 Msosa, A, personal interview, 13 July 2004.
“2.0tt M, Phiri KM & N Patel, Malawi's Second Democratic Elections, Christian Liter ature Association, 2000, p 179.

4 European Union Election Obser ver Mission to Malawi, May 2004.
4 Malawezi, J. personal i nterview, 12 August 2004

5 Neale T, Head of Commonwealth Media Monitoring Unit, personal interview 14 July 2004.
46 Jamieson R, founder and owner of the independent weeky The Chronicle, personal interview, 13 July2004.
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THE CONSENSUS POSITION: ELECTIONS

The1999 Hection

Judge I3 Mtambo: “The
requirement of election of the
President by a majority of the
electorate ... is satisfied bya
candidate who obtains more votes
of the votes cast at the poll than any
other candidate.... | am of the view
that the framers of the Constitution
could nothawve intended the
absurdity of a continuous series of
presidential elecionswith no
assurance that any of themwill
produce a winner.”

Elton Singini Law Commissioner
“The Constitution saysone thing,
but the courtshave given a strange
interpretation [in reference to the
above decision on the validity of the
1999 presidential election.] Both the
High Coutt and Supreme Court
upheld that majority meant first
past the post’ and not ‘50% + 1.’
But the Constitutionwas not
amended to explicitly say that the
interpretation was 50%+1, as this
would have been an admission by
the uling party that they had lost
the election, so they chose to keep
quiet about it.”

The 2004 Election

Binton Kuntsaira, MP: “In 2004,
our Malawi Electoral Commission
acted as if itwas handling its first
elections.™

Justice James Kalaile, Chairman,
Malawi Electoral Commission
(MEC):“We asked for $22 million for
this election. We got$14 million.
But because it all came so late, we
ended up spending dose to the $22
million anyway ... People want the
MEC to fail. We are neverfunded
on time. This can’t be permitted.” "

Daphne Casey, UNDP: “Donors
can only go so far as helping with
elections until polling day.
Managing that processis thenin
the hands of nationals.™

Sources: See Endnotes in Appendix E

Adv ocate Ralph Kasambara: “In
1994 the intemational community
said our elections were ‘free and
fair’ In1999, they said they were
‘substantially free and fair’ In 2004,
they were ‘substantially free, but
very unfair. Democracy is not
consolidating in Malawi. It is going
downhill .*

Technical Review of the
Constitution: ‘The Electoral
Commission should deaty be a
body of unquestioned probity and
that it should enjoy widespread
confidence acrossas many different
political points of view aspossible.

John Kapito, Consumer
Association of Malawi (CAMA):
“As a consumer advocacy group,
one of the things we look at are
expired products. When they have
expired, one remedyis to remove
them off the shelf. This Electoral
Commission has expired!™"

Rafig Hajat, Institute for Policy
Interaction: “The election was a

farce, a betrayal of the electoral
system. The fault lies in the
management process, and with the
ruling party, who shuffled district
commissioners before the election.
The fault is our naiveté. The fault is
in fragmentation by opposition and
civil sodety. The fault iswith paries
personally diiven by egomaniacs.*"

Ollen Mwalubunju, Centre for
Human Rights & Rehabilitation
(CHRR):*“Violence erupted because
people expressed disappointment
with the elections. The MEC was
not transparent. We waited for
results for four days, with silence
from the public media. People felt
angry — something very fishy was
going on.”™

Tim Neale, Commonwealth media
monitor: “State radio gave
interviews with the other party
leaders, but covered UDF rallies
live, where Muluzi campaigned for
Bingu, for hours on end, and then
repeated the whole thing in the
aftemoon, and itwent on TVM that
night and the next morning too, in
full. That's just nota level playing
field.””

Justice James Kalaile, MEC:
“Some obseners are seasoned,
some are not. Some have the same
pattern of seeing things — espedially
the international groups. Some
understood our problems, others
brushed them off. Observers
basically see what theywant to see.
Of course, the source of the
obsener matters. Some just don’t
have a strongbackground of that
pattcular country. We respect the
SADC group They have been here
so many times, so many times.”™

Justice A Msosa (FirstMEC
Chairman): “Do the SADC people
see anything wrong with what is
happening in Zimbabwe? They are in
the same boat. They do not want to
point out what goes wrong in the next
village. We can't put much weight on
what they are saying.™"

Chikosa Ulendo Banda, Law
Lecturer: “When the Afiican Union
does not roundly endorse your
election, then you know itwas bad.
| think SADC was the only
dissenter, andlook at mostof the
elections in Southern Africa —look
at Zambia, Zimbabwe,
Mozambique!”"

Boniface Tamani, Public Affairs
Committee “We are notina one-

pary state where media should be
confined to the few elites.™"

Ollen Mwalubunju, (CHRRY):
“Freedom of the pressis grossly
abused during elections.”

Martin Ott, GTZ “Many of the same
issue in the 2004 election came up
in 1999. Somehow, we are just not
able toleam the lessons. We
committed the same mistakes and
cannot remember.”

Lellis Braganza, European Union,
“They [the MEC}were st wasting
our money. We paid €2 million —it
was not properly spent.™"

Justice A Msosa (FirstMEC
Chairman): “Meanwhile [after the
2004 elections] we have a
president, and people would rather
just proceed with life. We are
setting a bad, bad, bad precedent.”

xvii
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Intimidation of Opposition: During the regime of Kamuzu
Banda the Young Pioneers enforcedthe will of the party and
government through intimidation, mob action and allegedly
murder. In the “new Malawi” it is evident that a similar
force has formed, though whether spontaneously or at the
instigation of ruling party officials, remains unclear. They
call themselves the Young Democrats. (See also Political
Party Militia section above, and Human Rights section
below).

As one Young Democrat told SAIIA, “In the run up to 1999
general elections, UDF Director of Youth Henry Moyo used
to mobilise the strong ones amongst our groups and advise
us to disrupt opposition rallies. He would offer, say, a group
of 20 strong young men a vehicle, crates of beer, and
Mk1,000 each and advise us to disrupt a rally. After
disrupting a rally through the use of violence, he would
reward us with another Mk1,000. This has become the trend
up to thistime. I have been involved in disruptingmore than
50 opposition rallies.”*

Supremacy of the Constitution and Rule of Law: “The
substance of the Congitution is generally acceptable and is
admired internationally™® said Malawi’s Law Commission
with some pride during its technical review of the highest
law in the land in 1998. On paper, it affords ample
protection of human rights and freedoms, establishes the
rule of law, and provides various checks and balances on
abuse of power. The Congitution provides for separation of
powers between the executive, legislative and judicial
branches of government, and specific oversight insitutions
such as the Human Rights Commission, the Anti-Corruption
Bureau and the Office of the Ombudsman.
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“Everyone has the right to freedom of
opinion and expression; this right
includes freedom to hold opinions
without interference and to seek,
receive and impart information and
ideas through any media and
regardless of frontiers.”

—UN Universal Declaration of Human Rights
(1948) Article 19

“Every individual shall have the right
to assemble freely with others. The
exercise of this right shall be subject
only to necessary restrictions
provided for by law in particular those
enacted in the interest of national
security, the safety, health, ethics and
rights and freedoms of others.”

—Article 11, African Charter on Human and
People’s Rights

“The Malawi Constitution does not
work in practice. Thereis no political
will to enforce or abide by its basic
principles.”
—Legal practitioner and
law lecturer, Zomba

“Police will continue to feel they are
above the law if they are seldom
prosecuted.”

. . —Supreme Court Ju stice
In practice, however, the Congitution andthe legal network

it underpins face severe challenges.

e The 1995 Malawian Consitution has been frequently amended (108 times in less than a decade).
Critical oversight functions have been removed — for instance the right to recall MPs by their
congituencies, and the provisions for an independent Senate.

e National Democratic Alliance (NDA) leader Brown Mpinganjira was repeatedly arrested on trumped up
charges of plotting a failed coup in March 2001. Opposition politicians viewed the charges as an excuse
for the President to crackdown on an increasingly vocal opposition.

o Having narromly secured re-election in 1999, President Muluzi continuously tampered with the
governance system. “While assiduously declaring himself a democrat orally and in print, [Muluzi] went
onto interfere with civil service appointments, engaged in manipulation of the judiciary, tumed a blind
eyeto theviolence of the youth wing of the UDF and attempted to and successfully changed aspects of
the congtitution to suit partisan interests and sense of timing.”™®

In its 1998 review of the Malawi Congitution, the Law Commission pointed out a potential problem with
Section 80, subsection 2, which said “The President shall be elected by a majority of the electorate through
direct, universal and equal suffrage.” They contended that in an election with more than two candidates it
was clearly possible that none would receive the majority of more than half. The Commission recommended

4" Former Young D emocrat speaking on condition of anonymity quoted in ‘Malawi’s Young Demaocrats: A view from the Inside’ eAfrica,
April 2004.
8 Law Commission Report on the Technical Review of the C onstitution, the Malawi Government Gaz ette, Zomba, 16 November 1998,

255.
Eg Lwanda J, “Kwacha: The violence of money in Malawi’'s post-Banda politics”, paper prepared at the Centre of African Studies,
Edinburgh University, Scotland, 2003, p 20.
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that the Constitution be amended to expressly call for a run-off election to eliminate any ambiguity. Many
recommendations of that Law Commission review were implemented but that provision was ignored.

After the 1999 elections, these ambiguities led to a lawsuit. Opposition parties challenged the re-election of
Bakili Muluzi, charging that he was not elected by a majority, having secured less than 50% of the vote, and
that there should have been a run-off election between the top two candidates. In delivering judgement on
this case, Judge 1J Mtambo’s found that President Muluzi was lawfully re-elected because a “learner’s”
dictionary noted that majority can mean “the larger part.” However, the Oxford English dictionary in full
and abridged forms defines majority, particularly as it pertains to electoral matters, as more than half> It is
important to note that in setting procedures for its amendment, the constitution imposesthe requirement of a
referendum for major or substantive changes but allows minor changes by parliament. T o shift from a 50
percent-plus voting system to one in which a president could be conceivably be elected with atiny majority
would seem to qualify as a major change requiring approval, given broad common understanding of
“majority.”

This judgement was criticised by legal experts. Senior law lecturer Edge Kanyongolo characterised the
decision as “pragmatic”, because the Congitution did not explicitly provide for a rerun®.

Elton Singini, Malawi’s Law Commissioner said, “The Congitution says one thing, but the courts have
given a strange interpretation Both the High Court and Supreme Court upheldthat majority meant “first past
the post” and not ‘50% + 1.” But the Constitution was not amended to explicitly say that the interpretation
was 50%+1, as this would have been an admission by the ruling party that they had log the election, so they
chose to keep quiet about it.”®?

At the presentation of the draft version of this report, Orama Nanthuru from the Malawi Electoral
Commission said, “The High Court ruled in favour of the MEC. T hey declared that ‘majority” did not mean
‘50%+1.” Asfar as Malawi is concemed, whoever gets more votes wins. I’m not saying | am happy with the
decision. But there is certainty. It’s not a good situation, but that isthe situation.”* T he Congitution was not
changed, and the political wrangling over the issue continues. Current President Bingu wa Mutharika was
elected with less than 36% of the popular vote in 2004.

Decentralisation: Malawi under Dr Banda was run as a highly centralised political system for 30 years. The
1995 Constitution enshrined the democratic participation of citizens at the local government level. The 1998
Local Government Act enacts the constitutional vision of representation for chiefs, regular elections for
councillors, demarcation of local boundaries, and a National Local Govermnment Finance Committee to
oversee financial disbursements and audit accounts.

The realisation of these principles has proven extremely difficult in Malawi. The decentralisation and
devolution process has suffered from political neglect by the President and Cabinet; an over-stretched,
under-funded Department of Local Govemment; competition for legitimacy and power between chiefs,
councillors and members of parliament; persistent patronage relationships, where people expect government
to provide and simply accept poor services; shallow understanding by citizens of their rights; and a poor
economic climate in which to attempt decentralisation.>

A recent comprehensive review of the decentralisation process called it “a mixture of some successes but
many implementation failures” with slow progress. Key ministries are reluctant to relinquish powers and
functions to local authorities and there is minimal grassroots understanding of or agitation for devolution.
The Local Government Act and laws governing line ministries “are inconsistent with the decentralisation
policyand 17 other Acts require amendment. Financial accounting and resource allocation procedures are
rudimentary and uncontrolled. Local development plans are inconsistent with national planning processes,
budgets and work plans, including the MPRS. The report lamentedthat many of the same recommendations
had been made in 2001, with minimal improvements.

% Mtambo 13, High Court Ruling on the Malawi 1999 Presi dential El ection Case, www.sdnp.org. mw/elect99mainstory.html.

5t Kanyongolo E, Senior Law Lecturer, Chancellor College, University of Malawi, telephone inter view, 5 August 2004.

52 Singini EM, Law Commissioner, personal interview 9 July 2004.

5% Nanthuru, O, Mal awi Electoral Commission, 16 J uly2004.

54 Report on the Review of the National Decentralisation Programme of Mal awi 2001-2004, joi nt Malawi Government Donor Team, May
2004.

% pid, p. ix

% Ipid, p. x.
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Promoting And Protecting Human Rights*

Chapter IV of the Congtitution — known asthe Bill of Rights
— protects 31 sated rights, which include social, political
and economic rights® Amongs them are right to life,
liberty, human dignity and personal freedoms, the rights of
women, children, freedom of association, conscience, and
opinion, freedom of the press, political rights and access to
justice.

Despite considerable improvement in Malawi’s human
rights record in the past decade compared to the excesses
and repression of the 1964-1993 period, and the creation of
congitutional and legal provisions as well as ingitutions to
protect and defend basic human rights, observers continue to
be concerned at the seemingly shallow commitment by
government to a genuine respect for human dignity, and
pervasive corruption.

“There was hope when we changed from a single-party to
multiparty sysem a decade ago,” said Ollen Mwalubunju,
Executive Director of the Centre for Human Rights and
Rehabilitation, “but the human rights situation in Malawi
has not lived up to expectations, especially in Muluzi’s
second term.”®

The violent suppression of protess around the 2004
elections reflects a significant lack of respect for human
rights. The announcement of the inauguration prior to
announcement of election results and the failure of the
electoral commission to announce results as sipulated by
law would, in any society cause anxiety and protes. To
violently suppress legitimate dissent undermines overall
respect for democratic ingitutions and the legitimacy of
government.

The US State Department’s human rights assessment: “The
Constitution specifically provides for equal rights for
women, forbids discrimination based on language or culture,
and provides for equality and recognition before the law for
every citizen; however, in practice, the capacity of
government ingtitutionsto assure equal rights for all citizens
was limited.”®

Freedom of Expression And Freedom of the Press:
Government officials appear not to undersandthe range and
complexity of freedom of speech issues, and have used
forceto intimidate or intervene when contrary opinions are
expressed or disseminated. “We are not in a one-party state
where media should be confined to the few elites,” said the
PAC Chairman®*

The television show “Big Brother Africa” was banned by
parliament in 2003. Although a lawyer successfully argued
in court that parliament had tried to deny Malawians their
congitutional right to free information and the court
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“Despite constitutional guarantees of
equal protection [in Malawi],
customary practices maintain de
facto discrimination against women
in education, employment, and
business. Traditional rural structures
deny women inheritance and
property rights, and violence against

women is reportedly routine.”
— Freedom House, 2003

“Every person shall have the right to
freedom of expression. ... The press
shall have the right to reportand
publish freely, within Malawi and
abroad, and to be accorded the
fullest possible facilities for access
to information”

— Malawi Constitution, Chapter IV

“Freedom of expression is critical to
the rule of law. | believe that if one

freedom is broken, all are broken.”
— Newspaper editor

“The principles of democracy,
transparency and accountability are
well established in the constitution,
but actual practice often falls short of
the stated ideals. Transparency and
accountability are still not fully
embedded in public administration
and are seen by some officials more
as external constraints than

internalised values.”
—Danish Institute for Human Rights

“Many laws have not yet been
reformed following the democratic
transition and are being enforced
despite being in conflict with the
constitution. ... Thereis a consistent
pattern of detention without trial and
conviction despite detention for long
periods of time. Furthermore, many
prisoners who are detained without
charge have no legal representation
to ensure that their rights are

protected.”
—Danish Institute for Human Rights

5 This section includes the rights of women, children and winerable persons (listed under Objectives 7-9 of the APRM Country self-

assessment for Questionnaire).

% The Constitution of the Republic of Mal awi, revised January 2004, C hapter IV.

% Mwalu bunju O, Executi ve Director, Centre for Human Rights and R ehabilitation, personal interview, 12 July2004.
% ys State Department country report on human rights practices, 2003, section 5
%1 Tamani B, Chaimman of the Public Affairs Committee (PAC), press release, 30 June 2003.
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decision was upheld, the case reflected a cavalier attitude toward free speech rights.®2

There have been several attempts to manipulate or muzzle ouspoken journalists. Reporters have been
harassed through unwarranted legal action against them (e.g. using libel laws), and by attacks on their
person. Printing offices have been broken into and occupied by Young Democrats® and the UDF had
allegedly drawn up a list of joumalists to be assaulted, for discrediting the party 5 Heavily armed police
attempted to detain opposition coalition spokesperson Kholiwe Mkandawire in Mzimba over a
“provocative” interview on Malawi Ingtitute of Journalism radio about results of the 2004 elections.®

Women’s Rights: While paragraph 24 of Malawi’s Congitution intends to foster gender equality,
discrimination against women is widespread, both through traditional practices and an absence of rule of
law, either through deliberate and unpunished transgressions of relevant laws or a lack of capacity by
institutions. Reports abound of sexual abuse,®® male family members exploiting rights to deceased estates,
unequal access to agricultural extension services, training and credit, and even tools and equipment, ¢’and
human trafficking in the sex trade to Europe and South Africa.® The Malawi Economic Justice Network
(MEJN) calls for gender issues to be mainsreamed, in a similar way that each department is required to
budget for and implement HIV/AIDS programmes.”® (See also Socio-Economic Development Section).

Children’s Rights: Despite congitutional intent (principally in paragraph 23), a low priority is given to
children’s rights. Education is not compulsory and extreme poverty and near-famine conditions have led to
large-scale school absences. Only a third of children have easy access to water, and the effects of
malnutrition is frequently reported. In the cities, young street beggars are conspicuous. (See also Socio-
Economic Development section). Worsening economic conditions have led to the reappearance of practices
that were being curtailed after the advent of democracy. Malawi has high rates of child labour on tea and
tobacco farms, subsistence farms, and in domestic service — sometimes in conditions of virtual servitude. ™
The high rate of child labour in Malawi was highlighted during the team’s visit to Malawi in July 2004.
Media reports of child sex abuse, especially in traditional initiation ceremonies are common.™ Incidents of
sexual exploitation, child progtitution and child pomography are apparently rising. “T he belief that children
were unlikely to be HIV positive and the widespread belief that sexual intercourse with virgins can cleanse
an individual of sexually transmitted diseases, including HIV/AIDS, contributed to the sexual exploitation
of minors.””

Upholding the Separation of Powers

The Malawi constitution affords excessive power to the president, which other branches of government have
been only marginally able to check. Malawi’s Congitution provides for distinct roles, functions and duties
for the three main arms of government: the executive branch makes policy, represented by the president and
his minigers in cabinet; the legislative branch makes laws, composed of members of parliament in the
National Assembly, andthe judicial branch deliberates on the fairness of laws and policy, represented by the
justices of the High Court and Supreme Court of Appeal.

In practice the executive wields disproportionate power, which enables it to get around or subvert
parliamentary oversight. The judiciary is generally respected but also has been subject to considerable
pressure and intimidation. Several other ingitutions createdto protect the public from abuse of power, such
as the Anti Corruption Bureau, the Office of the Ombudsman and the Human Rights Commission, suffer
from inadequate allocation of resources, intimidation by thugs on the ruling party’s payroll and removal and
redeployment of anyone considered enough of athreat to the elite.

82 |ndependent Foreign Serv ice correspondent, 2003.

63 The Media Institute of Southern Africa, reportedin IRIN, 2001.
* Media Institute of Southern Africa statement, reported in IRIN, 2003.

% |ndependent Foreign Se ice correspondent, May 2004.

% US Department of State, Country reports on Human Rights Practices — 2003,

%7 Freedom House's Freedomin the World Report, 2003.

% US Department of State, Courtry reports on Human Rights Practices — 2003, Section 6f.
Response to Malawi N ational Draft Budget 2003/2004, M alawi Economic Justice Network (MEJN), 2003, p 12.

US Department of State, Country reports on Human Rights Practices — 2003, Section 6d.
™ 1pid., Section 5.
2 |bid, Section 6d.
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Power to Fire at Will: Former President Bakili Muluzi
was widely accused of abusing his power: Interviews
noted that the president has excessive power to fire key
officials, such the governor of the Reserve Bank, who can
be dismissed without recourse to any security of tenure.
“The president can fire people at will,” said Kathryn
English of USAID. “There are no terms and conditions, no
mediations and arbitrations. Often the relevant
parliamentary committees are bypassed or ignored. The
president is gill the big bwana around here.”™

The controversy over the appointment and dismissal of
senior public servants has continued under the Mutharika
administration. In mid-July 2004, the President fired the
Director of Public Prosecutions Fahad Assani, replacing
him with the very inexperienced Ishmael Wadi, who only
graduated from university in 2000. The commander of the
army was similarly dismissed. Legal experts have
challenged these dismissals as uncongitutional and in
breach of employment contracts. The Constitution
guarantees the DPP a five-year term, and he can only be
removed once serious charges such as incompetence or
partisanship are proven. Assani was allegedly fired by the
president without receiving a written termination of his
contract, which was supposed to run until December 2005,
nor was he given a chance to defend his dismissal.

34

“We have agreed to ... ensure the
effective functioning of parliaments and
other accountability institutions in our
respective countries, including
parliamentary committees and anti-
corruption bodies”

“We undertake to work with renewed
determination to enforce: “the
inalienable right the individual to
participate by means, of free, credible
and democratic political processes in
periodically electing their leaders for a
fixed term of office”
— AU Declaration on Democracy, Political,
Economic, and Corporate Governance
(2002), Articles 14& 7

“Adopt by 2005 acommonly derived
Code of Conduct for Political Office, an
inviolate constitutional limitation on the
tenure of elected political office holders
based on nationally stipulated periodic
renewal of mandates and governments
should scrupulously abide by it.”

— CSSDCA MOU (2000)

“We can’t just be assuming the DPP did something wrong,” said Shabir Latif of legal firm Sacranie Gow in
the Malawi Standard newspaper. “Today you have the DPP and the Army Commander fired through the
radio. Tomorrow it will be someone else. The mayhem will continue as if we are no longer in a democracy.”
He continued, “These are not political appointments like that of a Miniser, but constitutional and
contractually bound. There isno discretion in appointing and firing.”

Anti-Corruption Bureau and Ombudsman: “The president can overturn recommendations [by tender
boards” said an ACB official. “It’s hard to challenge him. The president isthe president, and can do what he
wants.””

The power to block corruption prosecutions by the ACB through the Director of Public Prosecutions
removes the only truly independent means to check presidential abuse of power. The Auditor General,
although independent, has been routinely frustrated by executive branch officials who refuse to explain
violations of law and budget.

Through his power to reduce budgets approved by parliament, the president has the power to choke the
operational strength ofthe courts, Anti-Corruption Bureau, Ombudsman and even parliament itself.

“The Office of the Ombudsman met resistance from senior public officials” said ex-Ombudsman Enock
Chibwana, whose contract was not renewed, despite widespread acknowledgement of his impartiality,
toughness and effectiveness.

"It was a new concept, and athorn in the flesh. In Third World countries, those in power are not ready to
have their powers trimmed, investigated or controlled. T here is no political will to let the institutions meant
to protect govemance operate,” Chibwana said.™

“Good governance is greatly compromised — we sideline people who really deliver in this society, and
Malawi is left with mediocrity,” admitted the Law Society President.”

s English K, U SAID, personal interview, 7 July 2004.
& “WhyAssani’'s Removal Needs to be C hallenged,” Malawi Standard, 26 July 2004.

™® Banda V, Assistant Director, Anti-Corruption Bureau, personal interview, 8 July2004.
6 Chibwana E, exOmbudsman, personal interview, 12 July 2004.
77 Mhango C, President, Law Society, telephoneinterview, 7 August 2004.
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Parliament Lacks Teeth and Bolsters the Executive: The
National Assembly has increasingly tended to ram bills
through the House that threaten the letter and spirit of the
Constitution. The powers of parliament are enshrined in the
congitution, including provision to protect its funding.
However, the president has successfully subverted
parliamentary independence in key ways.

Despite constitutional protection of its funding, the presidency
has routinely denied funds to parliament, citing the cash
budgeting system and funds shortages. Because MPs do not
have permanent housing in the capital, parliament cannot meet
when and for as long as it chooses. By over filling the
legislative agenda, shortening the period parliament sits
through denial of funds and consistently not publishing
proposed bills in advance, as required, the executive can push
parliament to vote on matters that have not been considered
properly.

“The president [Muluzi] would frequently waive the
requirement that a bill be published 21 days before a vote.
They would wait until one or two days before the vote to deny
people the opportunity to review the proposed law,” said MP
and former minister Aleke Banda.

“It doesn’t matter what parliament wants to do if the ministry
of finance says there is no money, there is nothing they can
do. MPs don’t have housing and must pay [for
accommodation] when in the capital,” Banda said.

Banda and other MPs noted that several committees do not
meet for lack of funds. The only reason the core committees
of Public Accounts, Legal Affairs and Public Appointments
meet and invedigate is that they receive direct foreign donor
funding.

The overall effect has been to substantially weaken the quality
of law and oversight offered by parliament. Laws altered or
enacted tend in the main to follow political interests rather
than those of the people of Malawi. An alert civil society
frequently gquestionsthe unconstitutional procedures attempted
by both the executive and parliament for the appointment and
dismals of senior public officials.

MEJN said, “It is time that Parliamentarians, as part of the
checks and balances system, lead by example by checking
Parliament’s own huge appetite for expenditure at the expense
of the nation’s economic and socio-political interests.”

One analyst said, “Parliament is used like a club. They pass
laws that they never debate. The decisions are made from
outside. In our current situation with many small parties,
parliament becomes a game of who has the cash. Once MPs
are enticed by the UDF, they lose all integrity and just keep
quiet. Very few MPs go to parliament to serve the people.”®

Charles Mhango, President of the Malawi Law Society:
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“It's like the executive and legislature
are on one side, like brother and sister.
| believe the President uses the House
to advance his interests. And
Parliament debating treaties already
signed is like finding out about your

bride only after the wedding.”
— Senior Judge

“We have agreed to: “ensure the
independence of the judicial system
that will be able to prevent abuse of

power and corruption.”
— AU Declaration on Democracy, Political,

Economic, and Corporate Governance (2002)
Article 14

“Ensure independence of the judiciary,
particularly through an effective
separation of powers, constitutionally
guaranteed tenure of office and

adequate funding.”
— CSSDCA Solemn Declaration (2000)

“While assiduously declaring himself a
democrat orally and in print, [Muluzi]
went on to interfere with civil service
appointments, engaged in
manipulation of the judiciary, turned a
blind eye to the violence of the youth
wing of the UDF and attempted to and
successfully changed aspects of the
constitution to suit partisan interests

and sense of timing.”
—Dr John Lwanda, academic

“Parliament is used like a club. They
pass laws that they never debate. The
decisions are made from outside. In
our current situation with many small
parties, parliament becomes a game of
who has the cash. Once MPs are
enticed by the UDF, they lose all
integrity and just keep quiet. Very few
MPs go to parliament to serve the
people.”

—GTZ Programm e Officer

Charles Mhango, President of the
Malawi Law Society: “Thereis a lack of
understanding of the essence of the
separation of powers. The executive
arm has alot of influence. It's not

supposed to be like that.”
—Charles Mhango,
President of the Malawi Law So ciety

e Response to Malawi N ational Draft Budget 2003/2004, M alawi Economic Justice Network, 2003, p 13.

™ Nyirenda M, Programme Officer, GTZ, personal interview, 9 July 2004.
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“There is a lack of undergtanding of the essence of the separation of powers. T he executive arm has a lot of
influence. It’snot supposedto be like that.”°

In the third-term debate, some MPs were lobbying hard to change the Congitution to give Muluzi a third
term. To their credit many MPs and segments of civil society resisted the third-term drive, which should be
seen as a sign of democratic maturity.

Constitutional lawyer Edge Kanyongolo argued that Parliament did not take the 1998 review of the
Constitution by the Law Commission seriously. “They adopted a pick and choose approach, and only
changed what suited their interest. By pointing out the holes in the law, the Law Commission gave a gift to
the ruling party. They had two choices — strengthen the Congtitution, or exploit its weaknesses. T hey chose
the latter.”

The National Assembly can debate key financial matters (taxation, remission of debt, charges on the
Consolidated Fund) only on the written recommendation of the Minister of Finance. This becomes
problematic when the minister may not be an elected MP #2

“It’s like the executive and legislature are on one side, like brother and sister,” said a senior judge. “I believe
the President uses the House to advance his interests. And Parliament debating treaties already signed is like
finding out about your bride only after the wedding. It is not healthy to have MPs who are also Cabinet
Ministers.” %

At the workshop held to present the draft copy of this report on 16 July 2004, a member of the audience
confirmed that certain parliamentary committees are grossly under-funded, and some are not funded at all.
He claimed that donorstendto hand pick certain committees, and that for example the health and trangport
committees have not met “for the whole life of parliament. How are committees meant to monitor the
budget if organising a workshop can cog Mk 1 million? ... in the window between when the budget is
presented, the Executive overwhelms parliament with information and it can’t cope. You can’t expect
parliament to do its job if it does not havethe resourcesto meet its obligations.™*

Some analyss felt that the current group of parliamentarians may prove more independent, due to increased
rivalries between old guard UDF supportersthreatened by the current president and his allies. “Disgruntled
UDF MPs may spoil for a fight to get back at Bingu,” said Kanyongolo.® Increased numbers of parties and
opposition members could change the nature of debate in parliament.

Treaties: The president has the prerogative to sign treaties, agreements and memoranda of understanding
without having to consult parliament in advance, and is only obliged to tell the House the title of the
commitments he has made on Malawi’s behalf to the international community, including accession to the
APRM “Parliament only comes in if he wantsthe treaty to be enforced locally.”®

Judiciary Largely Autonomous, But Financially Dependent: The judiciary has asserted independence,
but poor resources and large case backlogs hamper efficiency. It is heavily reliant on donor funding,
particularly from the American and European governments.

The Congitution amply protects judicial tenure: “Whimsical dismissal is not easy,” Malawi’s Law
Commissioner confirmed® T his has not stopped the House from attempting to do so. The authority and
autonomy of the judiciary was seriously undermined in 2002 when parliamentarians voted to impeach three
High Court judges for “incompetence” or “mishehaviour” after rulings in separate cases seen as favouring
the opposition. “The parliamentary motion flouted an earlier High Court ruling by Justice Bathiel Chiudza
Banda, who had ordered that the impeachment proceedings be halted until a constituionally mandated
invegigation had concluded.”® The impeachment process failed in all three cases. “When Parliament tried

8 Mhango C, President, Law Society, telephoneinterview, 5 August 2004.

8l Kanyongolo E, Senior Law Lecturer, Chancellor College, University of Malawi, telephone interview, 5 August 2004.

82 | aw Commission Report onthe T echnical Review of the Constitution, The Malawi Government Gazette, Zomba, 16 November 1998,
p 267

% MsosaA, Supreme Court of Appeal, personal i nterview, 13 July.

8 comment made at presentation of the draft Malawi APRM Study, Lilongwe, 16 July2004.

8 Kanyongolo E, Senior Law Lecturer, Chancellor College, University of Malawi, telephone inter view, 5 August 2004.

% Banda CU, Legal Practitioner and Law Lecturer, C hancellor College, Zomba, personal interview, 13 July 2004.

& Singini E, Law Commissioner, Malawi Law Commission, personal interview. 9 July 2004.

8 Am nesty International countryreport 2002.
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to impeach three judges for ‘incompetence’ no-one believed them. It was full of malice, and was an
embarrassment to the country.”®

“I’d say our judiciary is about 90% independent,” said Law Society President Charles Mhango. “T he entire
legal profession stood up when parliament, influenced by the president, tried to impeach those judges. But
there are individuals, who may be judges, who could, for their own reasons, compromise their positions.”
He noted that their independence would be greatly enhanced if they had autonomy in deciding on
remuneration. “They depend on the executive for salaries.”®

However. others feel that the judiciary has not truly upheld its role as a check on the presidency and
parliament “The Judiciary in Malawi has been timid,” said a legal practitioner. “It is not willing to be the
guardian of human rights. T hey are only aggressive when they are not judging the executive.”™*

“Judges are intimidated in this country,” said the ex-Ombudsman. “The system is being tamed for the
benefit of the few.”%

Providing Accountable, Efficient and Effective Public Officials and Civil Servants

Malawi’s civil service today is a top-heavy, inefficient bureaucracy that is too cogly for the country’s
available resources. Many appointments are made for political reasons rather than on merit, although a wide
variety of sources expressed hope that the recent presidential effort to vet and shrink the number of principal
secretaries and senior officials heralds the start of a new era of management. Notwithsanding, there is
almog universal consensus that the civil service today lacksthe drive and diligence displayed in the Banda
era. Sources cite the failure of the presidency and ministers to enforce the fiscal and managerial discipline
enshrined in law.

“By the time cases do come to court three or four years down the line, people have died, withesses have
gone, documents have gone missing andthe person in acquitted and then they are re-instated to office. It isa
vicious cycle of lack of enforcement and punishment,” said Aleke Banda, who has served in various
ministerial positions including finance, agriculture and health.

Appointment and dismissal procedures are not transparent. T he public has little say on how the civil service
operates. Few government departments have codes of conduct, while even fewer seem to enforce them. As
mentioned in the sections on economic and corporate governance, there is poor budget control and minimal
accountability in the civil service, and among Malawi’s numerous parastatal organisations. “It’s not only
about systems,” said a Principal Secretary, “If people have a high appetite to spend, regardless of the
systems in place, they will fail to stickto budget.”

The current demand for all senior civil servants to produce their CVs to the President is a positive
development that can, if selections are made on a merit basis, restore discipline to the civil service. President
Mutharika has slashed the number of cabinet ministers and Principal Secretaries, but there is a need to
rationalise even further. There is also a culture of dependency, both in relying on donors to rescue
departments, and unquestioningly pushing through policies emanating “from the top.” While top-level
administrators are paid on contracts with incentives, bottom-level bureaucrats are very poorly paid, and
clandestine behaviour abounds. For example, these civil servants abuse generous allowances for attending
meetings.

In the country’s acute budget squeeze, on average about 70% of departmental funds are used to keep head
office running, and pro-poor expenditure is what suffers.®

89 Msosa A, Supreme Court Justice and first chair of the Malawi Elector al Commission (MC), personal Inter view, 13 July2004.
%0 Mhango C, President, Law Society, telephone interview, 5 August 2004.
® Banda CU, Law Lecturer and Practitioner, University of Malawi, personal i nter view 13 July 2004.

%2 Chibwana E, ex-O mbuds man, personal interview, 12 July 2004.
98 Kutengel e M, Principal Secretary, Ministry of Economic D evelopment and Planning, personal interview, 7 July2004.
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SECTION 3: CROSS-CUTTING ISSUE — CORRUPTION

The APRM designates fighting corruption as a key cross-
cutting issue, which is mentioned principally in the
political and economic governance sections. In addition,
key questions inquire about the steps a country has taken
to fight money laundering.

The major codes and standards referred to in the APRM
are the AU Mapuo Convention on Preventing and
Combating Corruption (2003), the AU Durban
Declaration on Democracy, Political, Economic and
Corporate Governance (2002) and the Solemn Declaration
and Memorandum of Understanding of the Conference on
Security, Stability, Development and Cooperation in
Africa (CSSDCA). The APRM also embraces the UN
Convention on Corruption and the area is central to the
codes on fiscal transparency, banking regulation and
conventions against money laundering.

The codes call for, among other things:

= A genuinely independent anti-corruption authority
with an independent budget.

= Transparent and accountable budgeting with quarterly
budget reports to the public and semi-annually to
parliament.

= Transparent public tendering with clear published
standards.

= Steps to fight money laundering and comply with the
40 provisions of the intemational Financial Action
Tax Force.

= A code of conduct for public officials.

= Declaration of the assets of politicians and civil
servants upon entry and exit of office and regularly
between entry and exit.

= Transparent declaration of political party financing.

= Effective independence of the judiciary, parliament
and corruption prosecuing authority.

The codes and the APRM questionnaire suggest analysis
of corruption on six levels: in terms of the exisence of
required institutions, the adequacy of laws and
procedures, the conformance of government to those laws,
analysis of how government handled particular incidents
of corruption, the number of prosecutions and the results
of cases, and surveys or other measurement of corruption
levels. In all areas Malawi’s performance is poor and has
declined in recent years, which has been a principal
contributor to the country’s poor economic management,
poor spending choices and negative relationship with
donors and funding agencies.

The Pervasiveness of Corruption

Absolute measures of corruption levels are impossible
because its perpetrators actively seek to hide their

APRM Objectives on Corruption

= Political Objective 5: Ensure accountable, efficient and
effective public office holders and civil s ervants

= Political Objective 6: Fighting corruptionin the palitical
sphere

= Economic Objective 2: Implement sound, trans parent and
predictable government economic policies

= Economic Objective 3: Promote sound public finance
manage ment

= Economic Objective 4: Fight corruption and money
laundering

Source: APRM Country Self-Assessment Questionnaire,
Draft January 2004

Selected Commitments Under the AU
Conv ention On Corruption

“The State Parties to this Convention undertake to abide by
the following principles:

1. Res pect for democratic principles and institutions,
popular participation, the rule of law and good gover nance.
2. Respect for human and peoples’ rights in accordance
with the African Charter on Human and Peoples Rights and
other relevant human rights instruments.

3. Transparency and accountability in the management of
public affairs.

4. Promotion of social justice to ensure balanced socio-
econormic development.

5. Condemnation and rejection of acts of corruption, related
offences and i mpunity.

[Article 5] The State Parties to this Convention undertake to

3. Establish, maintain and strengthen indep endent
national anticorruption authorities or agencies.

4. Adopt legislative and other measur es to create, maintain
and strengthen intern al accounting, auditing and follow-
up systens, in particul ar, in the public income, custom and
tax recei pts, expenditures and procedures for hiring,
procurement and management of public goods and
services.

5. Adopt legislative and other measur es to protect
informants and witnesses in corruption and rel ated
offences, including protection of their identities.

6. Adopt measures that ensure citizens report instances of
corruption without fear of consequent reprisals.

[Article 7] In order to combat corruption and related
offences inthe public service, State Parties commit
themselves to:

1. Require all or designated public officials to declare their
assets atthe time of assumption of office during and after
their ter m of office in the public service.

2. Create aninternal committee or a sinilar body mandated
to establish a code of conduct and to monitor its
implementation, and sensitize and train public officials on
matters of ethics.

3. Develop discip linary measures and investigation
procedures in corruption and related offences with a view
to keeping up with technology and incr ease the efficiency
of those responsibl e in this regard.

4. En sure tran sparency, equity and efficiency inthe
management of tendering and hiring procedures in the
public service.

5. Subject to the provisions of domestic | egislation, any
immunity granted to public officials shall not be an obstacle
to the investigation of allegations against and the
prosecution of such officials.

Source: AU Convention on Preventing and Combating
Corruption, 2003
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THE CONSENSUS POSITION: CORRUPTION

Victor Banda, Anti-Corruption
Bureau: “Coruption ison the
increase here. | think our
Transparency Intemational rating [of
84" in the world] is flattering ... In
1999 and 2000, we had a lot of high
profile anti-corruption cases,
involving ministers and judges. Now,
we just catch littie fish.”

Kevin Carpenter, PriceWaterhouse
Coopers: “Cormuption is wholesale
here. Bribes to the president are
openly discussed byintemational
companies in meetings. If a business
licenceis required, the president is
brought in to smooth the process.
The economy cannot move while
thereis thislevel of corruption.”"

Supreme Court Justice A Msosa:
“We want to fight corruption. But how
can we do itif the real big fish are not
prosecuted?”""

Dr M Kutengele, Ministry of
Economic Planning and
Development (MEPD) “It's hard to
really gethold of the fat cats
plundering our natural resources.

Kathryn English, USAID:

“A small group of peopleis
strangling this country, and milking
the system.”

Ollen Mwalubunju, CHRR: “The
Anti-Cormuption Bureau (ACB)is not
accountable to the people. It's
accountable to State House.”"'

niv

Aubrey Mvula, Decentralisation

Secretariat: “The ACB is a petof
the president. So is the Director of
Public Prosecutions (DPP).™"

Patricia Kalua, Transparency
International, Malawi: “Cormuption is
so dynamic and you can't fight it if
you are notas dynamic asitis.[The
ACB has to be one step ahead, and it
needs resources for this”™.

Robert Phiri, Public Affairs
Committee “l am positive about
Bingu, he needs to change the spirit
of the nation. ...But will ministies and
departmentswill translate his vision
into action? If he lets those who are
corruptget away with it, he will be
seen to condone it. Thisis the time
hehasto be a bit radical.””

Sources: See Endnotes AppendixE

Obsenvers believe that coruption rose steadily in Malawi under Muluz, as
shown by the chart below. It wasdeveloped by Standard Bank from
Transparency Intemational’s Coruption Perceptions Index.*

Corruption perceptions index (2003)
s

Corruption perceptionsindex
10 = *highly clean™; O ="highly corrupt

10

Tl

'\ 1998 19949 2000 2001 2002 2003

2003 Score: 2.8 where 10is “highly clean” and 0 is “highly corrupt’

2003 Rank 83 out of 133 countries surveyed, 1= least corrupt, 133 = most corrupt

Source: The Transparency International Corruption Survey. Itreflects the perceptions of
business people, academics and countryanal ysts. The surveys were undertaken over the
past three years and no countryhas beenincludedin the index without results from a
minimum of three surveys.

World Bank Institute Ranking of Malawian Gov ernance

MALAKWI (2002)
[

VYoice and Accountability 4

Political Stability e

Governnent Effecti

Regulatory Quality

Rule of Law

Control of Corruption

a 25 ha 79 1688
Country”s Percentile Rank {8-188}

Sourcet Do Kaufranns A. Kraay and He Hastruzzir 20051 Governance Hatters I1I: Indicators for 1
Chtdp o wor ldbank or-3./ub 30 uernance Fubs. 3o unab bersd . hbml )

Bars abowe indicate the percentage of countries inthe world deemedto have worse
gowernance than Malawi. F or exampl e, Malawi’s corruption ranking of 20" percentile means
20 percent of countries have worse management of corruption and 80 percent hawve better.
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behaviour. However, a wide variety of sources point to a growing corruption problem. Some Malawians
commented in interviews that PPE (pro-poor expenditure) is often known as PPA (personal poverty
alleviation).

The table on the previous page reflects the variety of comment gathered for this report in interviews,
documents and surveys. The Transparency International survey data show a declining performance as
judged by business, academics and country experts. The World Bank Ingitute chart, also in the table on the
previous page, shows how Malawi ranks compared to other countries on six measures of governance. On
control of corruption the country ranks below the 25" percentile, which means more than 75% of countries
in the world do a better job in this areathan Malawi. In several international surveys, invesors rank levels
of corruption as the biggest deterrent to invesment in Africa. Equally, donors rank corruption as a top
concern, as discussed earlier. Without invesment or aid, Malawi faces a bleak and potentially volatile
future. Consequently, fighting corruption ought to be atop priority for government.

Failure to Conform to Law

In the pag decade, Malawi govemnment, and particularly the presidency and senior minigers in the last
administration, rouinely and flagrantly failed to conform to a wide variety of laws and constitutional
provisions, as discussed in the previous sections of this report. Although systems to restrain overspending
and unauthorised spending exis on paper, they have had no effect in deterring such behaviour by the
executive branch.

Institutional Weaknesses

Corruption is a global temptation to those with inside information, influence or govemment power. In small
undeveloped economies govemnment’s economic power is far larger than in larger, more developed
economies and the opportunities andtemptations of corruption are significant. Thus institutional checks and
balances ought to be designed to take cognisance of human behaviour and rely on strong independent
institutions rather than the goodwill of officeholdersto restrain corruption. Given the vast array of powers at
the disposal of the presidency and executive branch, Malawi’s system of political checks and balances are
significantly inadequate to fight corruption. An effective anti-corruption system would require fundamental
changes to ensure a much more robust free media, particularly more independent radio and television, a
much more independent parliament and judiciary and stronger anti-corruption agencies. While well-
intentioned, present institutions lack the power to compel conformance to the law. Lack of timely
information, investigation and prosecution has allowed serious instances of corruption to go unpunished.

The Auditor General: This function needs to be significantly strengthened. Its reports only come out two
years after the conclusion of the fiscal year. Critically, the executive branch has pervasively refused to
comply with the law in responding to the Auditor General’s questions on public accounts. In his most
recently releasedto report to parliament, the Auditor General compiled lists of unauthorised, unexplained or
questionable spending referred these to ministry accounting officers for explanation. A total of 28 ministries
and departments refused to provide any reply to the AG’s inquiries during the 18 months from the close of
the fiscal yearto the printing ofthe AG’s report.

Code of Conduct for Public Officials: Malawi has drafted a code of conduct for civil servants and for
principal secretaries. These are a positive sep, but they lack an effective enforcement body and penalties for
transgressions. Critically they do not preclude public officials from engaging in business activities. Officials
are prohibited from profiting from procurements or inside information that they are directly involved with.
In practice corruption often involves quid pro quo arrangements among nominally unrelated officials who
support each other’s business interests. Thus a ban on civil servants involving themselves in business
activity is a necessary change in the Malawi code.

Money Laundering: The APRM questionnaire asksthe country to outline what steps it hastaken to comply
with the intemational anti-money laundering convention known as the Financial Action Task Force (FATF),
which prescribes 40 measures to prevent illicit funds from being moved among financial insitutions.
Malawi is not a signatory to the FATF and does not comply with its provisions, which are an important aid
to fighting corruption. In general, its provisions require banks to maintain detailed records of their
customers and actively investigate unexplained transactions, particularly those moving funds outside of the
country.

Declaration of Assets and Political Party Finances: Malawi falls short of APRM sandards in both of
these areas. Although the requirement for asset declarations is enshrined in the constitution, no enabling
legislation has been passed in the past decade. The former and present president and the vast majority of
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cabinet ministers, members of parliament and senior WHAT MULTINATIONAL COMPANIES SAY

civil servants have not complied with this crucial DISSUADES THEM FROM INVESTING IN AFRICA
provision, required in the APRM codes. Political party L g
. . . evel of extortion
finances are also not trangparent and a wide variety of and bribery
reports note that the ruling party abused state vehicles, hwnms; to
facilities and state-owned company resources to e ets
. . . - olitical and
finance its election drive. economic outlook
Extremely Weak Financial Reporting: As discussed Acxess to fiaonce
in the Economic Govemance section, Malawi has Administrative costs
. . - of deing business
extremely poor financial management and public St -

. L. ate of physical
reporting of the activities of government. The lack of infrastructure
information preventsthe public, media and parliament Tax regime
from playing their vital watcho!og roles. Experience Recatt 1 liw-tat
around the world shows that without the support of unskilled labour
public pressure and transparency, invesigation ‘ Regulatory & legal

. . - ramework governing FDI
agencies and the police are easily subverted by Aecnss to matoved
executive branch officials intent on corruption. The resources

late release of information and its poor quality are Access to skilled labour
compounded by the lack of a Freedom of Information

;i . . . Investment incentives
Act empowering interested parties to demand copies

of govemment documents. Size of local morket
Anti-Corruption Bureau: The Anti-Corruption o rehtaaliy

Bureau and the Ombudsman both play key roles. Trade policy
Created by an Act of Parliament in 1995, the ACB

began operations in 1998. It is mandated to invegtigate w;.,...",‘.f:,’f,',ﬁ
and prosecute cases of corruption. One initial
weakness was in the official definition of corruption —

Growth of local market

it only applied to bribery, and convictions were %0 10 N N N 0 W
i . Source: Survey of multinational corporate executives,
difficult to secure. An April 2004 amendment UNCTAD 2000 World Invesment Report

broadens the definition to include abuse of office, but
the law cannot be applied retroactively.

Although independent in law, the ACB’s independence has been subverted by the executive in crucial ways.
The ACB is chronically under-funded and heavily dependent on donor support. In the current financial year,
UK support exceeded the funds it received from Treasury. “We are eight days into the new financial year,”
said the ACB Director at the time he was interviewed for this report, “and we still don’t know our next
allocation. If it were not for DFID, we would have sent some staff on leave.”*

The Bureau has only filled 79 out of 103 positions, and believes it needs at least 125 staff. Currently all
eight positions for prosecutors are unfilled, due to inability to pay competitive salaries. Government rejected
requests for salary adjustments, and the ACB pays high rental in a building situated above a resaurant with
poor security. It had no phones for two months in 2004, until DFID paid a MK 2 million bill. The funding
difficulties also impact directly on the quality of prosecution — “Those prosecuted on corruption charges can
usually afford the best lawyers and that already intimidates the ACB’s lawyers, who are usually
inexperienced by contrast. As a resultthe case is often lost before it sarts.”™®

“Ingtitutions to safeguard our constitution are dependent on the execuive for funding,” says Law Society
President Charles Mhango. “They can’t raise money independently. In a way government owns them
because government fundsthem, andthustheir independence and efficiency is compromised.”®

Another key element that curtails the power of the Bureau’s operations is the legal requirement that the
Director of Public Prosecutions (DPP) - who reports to the Attorney General and ultimately the President --
must give consent to ACB prosecutions. The DPP has on occasion refused consent for one of two accused in
the same case. The DPP has refused consent in 37 extremely politically sensitive and high-value cases,
including several senior members of the executive, or those connectedto them.

94 Mtegha HM, Director of the Anti-Corruption Bureau, personal interview, 8 July2004.
% Kalua, P, Deputy Programme M anager, Promotion of Rule of Law and Impr ovement of Justice, EU, personal interview, 9 August 2004
% Mhango C, President, Law Society, telephoneinterview, 7 August 2004.
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The Corrupt Practices Act has been amended, importantly expanding the ACB’s remit beyond bribery to
abuse of office, fraud and conflict of interest. However, despite the recommendation of the Law

Commission, DPP consent is still required. The DPP now must offer reasons for denial within 30 days, but
there isno recourse if the reasons offered are spurious.”

Extra-judicial means also have been used to subvert the ACB. One incident cited by ACB staff deserves
note. As the ACB prepared to arrest a politically well-connected city official, members of the Young
Democrats forcibly occupied its offices and threatened violence while police stood by and took no action.
Although the law required the suspect to be properly arraigned and given a bail hearing, the threats of what
is essentially a ruling party militia forced the ACB to bargain over bail conditions outside of court.®

Public Procurement: Government purchasing of goods and services has been identified as an area open to
large-scale abuse in Malawi. A variety of sources note abuse of public tendering by senior government and
civil service officials. Checks against abuses of tendering exist on paper, but in practice the systems in use
in Malawi are ineffective at preventing politically well-connected officials from abusing state tendering for
personal profit. T ender committees may go through long processes to vet potential suppliers, assess bids and
select the best company on merit, but sources note that such decisions have been frequently countermanded
or modified by the highes levels of govemment. The Central T ender Board was disbanded due to pervasive
abuse. Currently each ministry handles its own procurement, and is supposed to be monitored by the
Directorate for Public Procurement. Some argue that this system merely redistributes corruption throughout
the sysem of governance. (See also Economic Governance and Management Section).

7 The revised Corrupt Practices Act of 2003 requires the DPP to provide the ACB with reasons for withholding consent to prosecute
within 30 day, otherwise the ACB can prosecute as if consent has been granted.
% Mtegha HM, Director of the Anti-Corruption Bureau, personal interview, 8 July 2004
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SECTION 4: CORPORATE GOVERNANCE

Introduction

The African Peer Review Mechanism (APRM) identifies
broad corporate govemance objectives. It notes that good

APRM Corporate Governance

corporate governance has seven distinguishing Objectives
characteristics: discipline, trangarency, independence, 1. Promote an enabling environment and
accountability, responsibility, fairness and social :gte“j::‘g el Lae i et el Sl

responsibility. It also includes pertinent questions to gl 123 : > 3 :
measure a country’s compliance with international best St tidan i il
practices and standards. responsi bility and environmental sustainability

This report will not attempt to complete the country self- 3. Strrﬁg()t?nadgcprﬂgunm Ctziesogfegt?sgsbuéiniaz
assessment questionnaire but will focus on identifying e '

RN corporation
S|gn|f|cant gaps between current corporate govemance e e e

practice in Malawi, and accepted intemational best stakeholders  (shareholders,  employees,

practice. communities, suppliers and customers) in a fair
] . . . and just manner

Guided _by the APRM ObJ_eCtN_es and Questl_ons (see 5. Provide for accountability of corporations,

Appendix B, part 3) this section will follow the five broad directors and officers

corporate govermance objectives outlined in the APRM
Country self-assessment questionnaire (see box to the
right).

Source: APRM Country Self-Ass essment

Promoting an Enabling Economic Environment

This objective asks how the regulatory framework facilitates commercial enterprise in the country. It
requires the country under review to provide:

e Alist of the forms of company ownership permitted, summaries of the laws and institutions governing
publicly traded (listed) and non-traded (unlisted) companies, public corporations and financial and
banking ingitutions.

e Details on the ingitutions where companies must lodge by-laws, directors, shareholder registries and
financial reports and details on processes for registering and licensing companies.

e An analysis of the clarity and coherence of rules governing corporate behaviour including company law,
labour law and tax law.

e An analysis of the effectiveness of the judiciary and regulators in prosecuting corporate violations of
regulation or agreements.

e An analysis ofthe external and internal factors affectingthe economy.

e An ouline of the gructure of the economy, including ownership pattems, stock exchange rules,
percentages of ownership by various classes of investors, an inventory of the various players in the
domestic investment/financial sector.

e An outline of government programmesto promote small, micro, medium and informal enterprises.

It should be noted that the APRM self-assessment questions, as presently drafted, do not expressly ask
countriesto conduct a structured and prioritised analysis of their problems in order of importance. However,
this is clearly the intent of the explanations of both the economic and corporate governance sections andthe
panel of eminent persons has indicated their intention to raise a wide variety of economic governance
matters not included in the formal questionnaire.

The above information and analyses were not available at the beginning of this short review so this report
will focus on key observations made in the available literature and through interviews with key economic
actors.

Overall, the Malawi Economic Growth Strategy is a very olid analysis of the major problems facing the
economy and offers a logical, sructured approach to solving the nation’s mog pressing problems. Unlike
many countries, Malawi possesses a surplus of in-depth reports on what needs to be done to improve its
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economic and corporate governance. Given the extent of exiging analysis, an APRM review is, however,
likely to question how far government has gone in implementingthe identified reform steps.

While ogtensibly embracing a free market sysem, the Banda regime effectively stifled entrepreneurship.
Business opportunities were granted to a favoured few, with the result that private enterprise in Malawi is
still in its infancy and is not properly regulated.”®

Interviews and literature identified the following as the mog important elements deserving attention under
the heading of Malawi’s business environment:

Economic Volatility: Malawi has suffered from high variability in many macro-economic indicators.
Exchange rates have been rapidly declining since 1999, inflation has been high and real interest rates,
propelled by excessive govemment borrowing on domesic markets, are too high for many productive
enterprises, which chokes off invesment needed to revitalise commercial and agricultural enterprise.

Weak Consultation on Policy: Although the National Action Group (NAG) appearsto be an effective
venue for government-business dialogue on urgent issues and the joint government-NAG Economic Growth
Strategy is a sign of the effectiveness of the NAG, participants note that Malawi has not effectively
consulted with business in recent years on a range of crucial policy decisions. “There is a need to make
[invesing and operating a business] transparent and clear, so that the hoops that have to be jumped through
are minimal.™®

The Chamber of Commerce is weak, under funded and politicised. Significant problems exist over tax
policy, inconsistent use of incentives and poorly considered participation in regional trade pacts that have
disadvantaged Malawi business.

According to Illovo Sugar’s Brett Stewardson, “The [Malawi Revenue Authority] MRA’s interpretation of
tax law changes when the officers or administrators change. Companies are then slapped with penalties as
though they are tax evaders.”™™ Evidently the MRA needs to ouline clearly to businesses what their
expectations are to avoid differing interpretations of the tax law.

The use of incentives is another thorny issue, with alleged inconsistencies and erratic application of policy.
For example, a the NAG meeting on 8 July 2004, questions were raised about the alleged tax break
provided to South African supermarket chain Shoprite to inves in Malawi, with participants asserting that
Shoprite’s entry has actually stifled other local business. Participants also noted that suggestionsto provide
incentives for new ventures in exigting sectors have provoked no response from government. “The Chamber
of Mines suggested a tax holiday for new miningventures, similar to that in Australia, where the indirect tax
revenues from employees and associated industries doubled as a result.’

On trade pacts that have had negative effects on local business, bilateral agreements with Zimbabwe were
cited in several ingances. The lack of information available to the public and the generally poor levels of
awareness are also a problem. “Trade literacy is crucial to economic govemance,’ said MEJN Programmes
Director Mavuto Bamusi. “Bilateral and multi-lateral trade agreements signed by the government must be
made accessible to the public, since these have often been detrimentalto Malawians.”*%

Expensive Business Basics: The Malawi Economic Growth Strategy, NAG participants and interviews
emphasised the urgent need for Malawi to cut the costs of doing business by improving transport
infrastructure, removing cartels and regrictions driving up the costs of transport, expanding the supply of
electricity and improvingtelecoms and water tilities.

Once again the level of knowledge of new entrants into the market was highlighted as an impediment.
“Many don’t know the cog effective legal procedures. To incorporate a company... costs abou Mk8,600.
Yet lawyers routinely ask for and receive a percentage of the authorised share capital. All you need is two
one-kwacha shares. In a recent privatisation deal, a lawyer suggested capitalisation at Mk2 billion, which
meant a fee of about Mk 250 million for the lawyer!™*

Monopolies on infrasructure service provision (particularly in the telecoms and energy sectors) were also
cited as obgtacles, together with the poor quality of such services. Duringthis sudy, researchers experienced

% yan Dijk G, Representative, World Food Programme, Malawi, personal interview, 9 July2004.

100 chikaonda M, Press Corporation, National Action Group Meeting, Lilongwe, 8 July 2004.

101 Stewar dson B, lllovo Sugar, National Action Group Meeting, Lilong we, 8 July 2004.

102 Garden N, President, Malawi Chamber of Mines, National Action Group Meeting, Lilongwe, 8 July 2004.

103 Bamusi M, Programmes Director, Malawi Economic Justice N etwor k(MEJN), personal i nter view, 14 July2004.
1oa Carpenter K, Partner, PriceWaterhouseCoopers Blantyre, personal interview. 14 July 2004.
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frequent power cuts in the capital city as well as difficulties in communicating via fixed line telephone
networks, which are reportedly overloaded at present. The poor trangport infrastructure and the concomitant
increased cost of raw materials as well as the cost of getting goods to market also inhibit new ventures.“The
production base and production costs here are higher, e.g. building roads in Malawi coss more than in
neighbouring countries, thus the price of the eventual product isnot competitive. **°°

Improw the Regulatory Environment: The bureaucratic congtraints and the poor regulatory environment,
particularly the implementation of rules, also garnered frequent critical comment. “The laws as they are
established are not really a problem,” said Kevin Carpenter of PriceWaterhouseCoopers. “Some are poorly
drafted — for example, the Tax Act lacks definitions. But the bigger problem is the application of these
laws....How reliable is the law? Is someone going to change it on a political whim? And is the law going to
be applied fairly and evenly to all?"%

The Chairman of the Society for Chartered Accountants (SOCAM), remarked, “We have made
commendable gains in termsof listed companies because it is mandatory for them to comply with corporate
governance codes and ethics, but then how many companies do we have that are listed? For the remainder,
compliance with corporate govemance codes and ethics remain voluntary ™ Currently the Malawi Stock
Exchange which was inaugurated in March 1995 has only nine companies listed, so mog businesses
actually fall outside these parameters.

Two new research studies on business impediments rank Malawi ranks below neighbouring states and other
low-income countries outside Africa with which it potentially competes for investment. Given Malawi’s
high transport cods and land-locked status, it must significantly outperform its neighbours to attract
invesment.

The table below and the graph on the next page are from Doing Business in 2004,'® a global sudy of the
costs of regulation on business by the World Bank. The chartson pages 46-48 are from the World Economic
Forum’s global executive survey on factors impeding invesment. According to the World Bank sudy, it
takes an average of 108 days to enforce a contract in Malawi, but coss an average of $920 (about
Mk104,000) to do so, much higher than in mog other African countries. To start a business it takes 11
distinct procedures in Malawi. While the time and the costs of starting a business are similar to African
averages, the amount spent doing so costs 25% more than what the average Malawian earns in a year.

Starting a Business Enforcing a Contract

L

Cost (% per Cost (% per

No. of capita No. of capita

Procedures | Days Cost (US$) income) Procedures | Days Cost (US$) income)
Botswana 10 97 1076 36.1 22 56 . .
Ghana 10 84 302 111.7 21 90 80 23.8
Malawi 11 45 201 125.4 16 108 920 520.6
Mozambique 15 153 209 99.6 18 540 20 9.1
Namibia 10 85 332 18.7 . . . .
South Africa 9 38 227 8.7 26 207 510 16.7
Tanzania 13 35 557 199 14 127 10 3.8
Uganda 17 36 338 135.1 16 99 30 10
Zambia 6 40 80 24.1 16 188 50 39.5
USA 5 4 210 0.6 17 365 120 0.4
Source: Doing Business in 2004 — Understanding Regulation, Word Bank, 2003, pp 118, 124

105 yyan Dijk G, Representative, World Food Programme, Malawi, personal interview, 9 July2004.

106 Carpenter K, Partner, PriceWaterhouseCoopers Blantyre, personal interview. 14 July 2004.
Tembo M, President ,Soci ety of Accountants in Malawi (SOCAM), personal interview, 2 July2004.

107

198 world Bank, Doing Business in 2004 —Understanding Regul ation, 2003.
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Cost to Enforce a Contract
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Source: Doing Business in 2004 — Understanding Regulation, World Bank, 2003, pp 118,124

Most Problematic Factors Impeding Business in Malawi

FACTOR

ACcesz o financing ...
Inadequate infrastrueture. .
IO s
Inefficient DUrBaLCTACY ...
Paar wark Bthic .. i
Palicy instability ...
Tar FUIBLIONS. oo
Foreign currency raqulations ...
COrTUPTION wovisii o
Inadequataly educated wWorkfree ...
Crima and theft ..o
Restrictive labor regulations......
Governmant instability/coups

1 5 11 15 il i 30
Percent of responses
Mote: From a list of 14 factors, raspondents were asked to select the five most problematic for doing business in their coun-

try and to rank them between 1 (most problematic) and 5 The bars in the figura show the responses weighted accarding to
their rankings.

Source: Warld Economic Forum, Executive Opinion Survay (2003)
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Percent of Executive Time Spent on Permits

What percentage of senior management'’s time is spent with officials
negotiating or obtaining licenses, regulations, permits or tax assessments?

Lesotho ] 2456

Tanzania 1144

Mozambique 114.12

Zambia ] 13.92

Zimbabwe ] 9.76

Mauritius ] 9.58

Mal awi ] 7.89

South Africa 1 7.63

Namibia ] 7.56

Botswana - [T 5.82
Swaziland “: 3.41

Source: World Economic Forum, Africa Conpetitiveness Report 2000/01 survey of business
executives.

Trust in Court System to Enforce Contracts

Thelega systemin your country is not effective at enforcing commercial contracts?

1 =strongly disagree, 6 = strongly agree

Botswana 1.92
South Africa 2.28
Mauritius 2.36
Namibia 2.39
Zimbabwe 2.88
Swaziland 3.24
Tanzania 3.51
Malawi 3.52
Zambia 3.61
Lesotho 3.96
4.4

Source: World Economic Forum, Africa Conpetitiveness Report 2000/01 survey of business
executies.
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Days Needed to Clear Customs

If you import, how long does it typically take from the time your goods arrive at
their port of entry until the time you can claim them from customs?

Malawi 25.2

Zimbabwe 23.2
Tanzania

Mo zambique

Zambia
Swaziland

Namibia
South Africa
Mauritius
Botswana

Lesotho

Source: World Economic Forum, Africa Conpetitiveness Report surv ey of business executiv es.

Codes Exist But Are Not Applied: The Companies Act of 1984 provides the main regulatory framework
for commercial enterprises in Malawi.'*® However “there is minimal incorporation of corporate govemance

codes in the act.™*°

These sentiments are shared by the Corporate Governance Task Force in their Code of Bes Practice for
Corporate Governance in Malawi report which recommended that “T he Ministry of Commerce and Industry
in consultation with relevant sakeholders should initiate the revision of the Companies Act 1984 to reflect
the current pressures on entities to be more transparent and the changes taking place in the world and the
region.”*!

Written and Unwritten Investment Incentives: Malawi has two types of invesgment incentives. T he first
are clearly documented in relevant pieces of legislation such as the Income Tax Act, the Investment
Promotion act and the Customs and Excise Act which are publicly available from the Malawi Investment
Promotion Agency (MIPA). The second type are the “discretionary incentives” whose discretion is vested
with the Minigser of Finance. The opaque awarding of discretionary incentives has led to a lot of public
outcry in recent years:

Land Ownership: Recent recommendations that foreigners should not be allowed to own land in Malawi
has also led to the questioning by potential investors of the government’s commitment to providing security
of property rights.

109 Other important acts include: The Finance and Audit Act which provide for the administration, control and audit of the public

finances of Malawi and the control of the powers of for statutor ybodies;

The Banking Act which provides for the regulation of the business of banking in Malawi conducted by commercial banks and financial
institutions and to provide for Reser ve Banksuper\ision over banking business;

The Reserve Bank of Malawi Act which establishes the country's central bank;

The Capital Mar ket Devel opment Act which provides for the devel opment of a capital mar ket; and

The Government Securities Regulations Act which provides for the trade in government securities.

110 asambara R, Law C ons ultant, personal interview, 11 July 2004.

1 Corporate Governance TaskForce, Code of Best Practise for Corporate Governance in M alawi, 31 October 2001.
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Ensuring Good Corporate Citizenship

Outdated Corporate Law: Legislation on corporate govemance per se in Malawi is still in its
developmental stages. “[Corporate govemance] has not come to the fore in public debate,” a principal
secretary said. “It’s not possible to hold private enterprise accountable, and there is always an aspect of
secrecy.”™*?

A leading commercial lawyer pointed ou that Malawi still uses a 20-year old Companies Act that makes
scant reference to corporate governance codes and urgently requires updating to protect the rights of the
third party.*** In 1998, the Society of Accountants in Malawi (SOCAM) facilitated the formation of the
Corporate Governance Task Force (CGTF), mandated to draw up a code of best practise for corporate
governance in Malawi, which was finally completed three years later, on the 31st October 2001. Adoption
of this code by corporations is encouraged by the Task Force but remains voluntary. Amongst its
observations and recommendations:

e The CGTF notedthe Registrar General’s lack of capacity to follow up on enterprises that do not comply
with the provisions of the Companies Act.

e The CGTF recognised the inadequacy of the Companies Act of 1984 in addressing the transparency of
corporations, and said that Malawi’s business laws were not keeping pace with global and regional
corporate governance trends and sandards.

e The CGTF also noted the absence of an Ingitute of Directors to train, develop and provide support to
directors in Malawi.

e An Institute of Accountants has been proposed. This could incorporate the activities of the Society of
Accountants Malawi, the Public Accountants Examinations Council, the Malawi Accountants Board
and Malawi College of Accountants.

Lack of Parastatal Regulation: The Ministry of Finance Financial Accountability Action Plan notes that
“the mog obvious gap in corporate governance in Malawi is associated with statutory bodies and SOCAM
(Society of Accountants Malawi) has been quite frank in acknowledging that its long-term goal is to see
mandatory governance standards applied in that area.”*

“In terms of enforcing corporate govemance codes and ethics one needs to differentiate between the private
and statutory sectors. The private sector largely complies to the codes and ethics of corporate governance
but with the statutory corporations you really can’t tell”.**®

Indeed, if government consistently flouts its own laws; is it fair to expect business to comply? One
illustrative example is that quoted by the Economics Association regarding the 2002/2003 Budget, which,
they say, “ is not consistent with the TEVET Levy Law. The estimated expenditure for salaries for the civil
service is Mk9.3 hillion yet the estimate indicates paymentsto TEVET by government to be Mk30 million
which is not 1.0% of the wage bill. Are we sending the right signal to the private sector to comply with the
|av\/?"117

Since the parastatal sector comprises a large part of Malawi’s economy, govemment needs to entrench
corporate governance codes and ethics in this sector. One suggestion for doing so was to appoint members
of the Institute of Directors as board members of the parastatals.™®

Paragatal companies are also frequently cited in human rights, election observer and media reports for
diverting company personnel, transport and other assetsto support ruling party election campaigning. This
represents a significant violation of election law, fair democratic practice and fiduciary duty by parastatal
managers.

Need for Insurance and Pension Regulation: The Financial Accountability Action Plan notesthat there is
a lack of proper regulation over pension invegtments, payout procedures and safeguards in the event

12 Kutengele M, Principal Secretary, Ministry of Economic Developmert and Planning, personal inteview, 7 July 2004.
113 kasambara R, Law Consultant, personal inter view, 11 July 2004.
114 Ministry of Finance and Economic Planning, Malawi Financial Accountability Action Plan, 11 March 2003, Section 2.3, point52.
115 .
Ibid, Section 3.2
16 Chapola E, For mer Vice-President of Insurance Association of Malawi, personal interview, 13 July 2004.

17 Economics Associ ation of Malawi, Initial Comments on the 2002/2003 Budget.
18 Tembo M, President ,Soci ety of Accountants in Malawi (SOCAM), personal interview, 2 July2004.
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schemes collapse. The goveming legislation is outdated. “The insurance act currently in use is from 1957
and is in the process of being revised. But ...it has been in draft form for more thanten years now.”**

There is no separate act for life insurance and pensions, instead some aspects are contained within the
insurance act and others are in the taxation act, resulting in misinterpretation and confusion. For example,
the new legislation imposing a surtax on non-life insurance, which came into effect in July 2003, statesthat
once apolicy has been sold, the insurance company mug collect and submit 17.5% of the cost of the policy
tothe receiver of revenue as surtax, within 30 days from the date of sale. “In essence what they are saying is
that they want to make insurance a cash business which is not reasonable because some companies have big
firms that buy policies totalling to say Mk20 million and it is unreasonable to ask them to pay the whole
amount upfront”, said Eric Chapola. Former Vice-President ofthe Insurance Association of Malawi.'?

Fraud in the insurance sector is also a problem. “Some companies, especially parastatals, deduct life
insurance premiums from their employees,” said Chapola, “ Yet they either don’t submit the premiumstothe
insurance firms or in the instances that they submit, they submit them late. T his is tantamount to theft.”*
The University of Malawi was cited as one example that has large insurance premium arrears. Fraudulent
motor vehicle accident insurance claims have also come under the spotlight, with alleged perpetrators being
shielded as a result of their political connections.

The insurance sector is also wary of government’s plansto establish a workers’ compensation fund, pointing
out that the state does not have the capacity to efficiently manage such a fund and that it will be vulnerable
to political manipulation and fraud, as hasoccurred in South Africa

Funding Limits Inspection of Labour Laws: Sections8to 20 of the Employment Act of 2000 provide for
the appointment of a labour commissioner and other public officers to oversee the effective adminigtration
and application of the Act. Labour officers are generally tasked with frequently and thoroughly inspecting
places of work; accordingly advising employers, employees and other persons on labour matters; and
making proposals for the periodic review of the Employment Act. But the cash-srapped Ministry of Labour
and Vocational Training often failsto effectively carry out its mandate.

Weak and Marginalised Unions: All persons shall have the right to form and join trade unions or not form
or join trade unions” says Malawi’s Constitution**? and the Bill of Rights in Chapter 11l protects marny
rights related to workers. Yet trade unions have hisorically been very weak in Malawi, and have been
subverted by political manipulation.

The Malawi Congress of Trade Unions (MCT U) has had its operations crippled due to internal wrangling.
The union previously elected a president who had previously been convicted on corruption charges, yet the
law prohibits such a person from holding public office for at least seven years.

The new union president conceded that Malawi’s trade unions are relatively weak, despite their protection
under the law. Government has failed to consult with labour on key legislation, he says. “Two years ago,
government gazetted the severance pay and pension act withou consulting trade unions.”™®. Previously,
people who lost their jobs received both severance and pension packages, but under the new act they
received only the higher of the two, in many cases losingthe pensionsto which they had contributed. Action
by the unions resulted in arecall of this legislation.

Under-Resourced Industrial Court: Interviewees agreed that in theory, enforcing a commercial contract
in Malawi is simple, since the law facilitates this. In practice however, they say the situation is different.
“Commercial contracts can be enforced, it is possible, but then the courts do not have the capacity which
results in loss of money...due to delays”** Malawi’s Industrial Court is failing to function efficiently and
has a mounting backlog of cases. Lack of capacity, non-computerisation and general incompetence by the
courts frequently results in the delay of resolutions, the cost of which is usually loss of resources that could
have been invested elsewhere during the same period. Accordingto the Malawi Congress of Trade Unions,
each year the industrial courts handle an average of “over 1500 cases but there are only two judges.”*#

19 Chapola E, For mer Vice-President of Insurance Associ ation of Malawi, personal interview, 12 July 2004.

120 |ig.

2L Ibid.

122 Tne Constitution of the Republic of Mal awi, revised January 2004, C hapter I, paragraph 31 (2).

128 Kalimanjira A, Secretary General of the Malawi Congress of Trade Unions, personal interview, 9 July 2004.
124 Chapola E, For mer Vice-President of Insurance Association of Malawi, personal interview, 12 July 2004.

125 Kalimanjira A, Secretary General of the Malawi C ongress of Unions, personal interview, 9 July2004.
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Low Awareness and Enforcement Of Corporate Social Responsibility: Malawi’s corporate social
responsibility standards are rudimentary and largely based on “cheque book philanthropy™?® — where
executives donate money or products arbitrarily and often to secure some business advantage.

Procurement Procedures Permit Executive Tampering: Despite exiging legislation, regulation is subject
to execuive intervention. The Directorate of Public Procurement hasto report to the Office of the President
and Cabinet andthe President has the final say on procurement issues.

Key Hnancial Institutions Haw Independence Compromised: Malawi’s central bank lacks
independence and is exposed to political interference. Contrary to intemational standards, the Reserve Bank
governor can be fired at will by the president without the approval of parliament. The president has
personally intervened with the governor, successfully pressing him to reverse Reserve Bank decisions to
close foreign exchange bureaux that violated regulations to evade tax and foreign exchange regulations.
“Banking supervision has had interference from the Ministry of Finance in some of its licensing and
enforcement actions and in itsrules promulgation.”™?” See also Corruption section of Political Governance.

Shareholder Rights: The 1998 Code of Best Practice for Corporate Governance in Malawi lays out
shareholders rights in listed and unlisted companies, and recognises the rights of sakeholders. But this code
remainsvoluntary.

126 Tembo M, President of Societyof Accountantin Malawi (SOCAM), personal Interview, 2 July 2004.

127 |nternational Monetary Fund, Republic of Malawi: Steps For Improving Monetary Operations, Payments Systems, and Banking
Supervision, February 2004, p 7.
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THE CONSENSUS POSITION: CORPORATE GOVERNANCE

Dr MKutengele, Ministry of
Economic Development and
Planning: “Colporate governance is
a new issue in Malawi. It has not
come to the forein public debate.
It's not possible to hold piivate
enterprise accountable, and thereis
always an aspect of secrecy.”’

Morgan Tembo, Saociety of
Accountants in Malawi (SOCAM):
“Corporate Social Responsibility in
Malawiis merely cheque book
philanthropywhichignores the
community's needs. “We still have a
long way to go on corporate
govemancein Malawi and thatis a
fact.”"

Kevin Carpenter,
PriceWaterhouse Coopers: ‘On
the regulatory environment in
Malawi — the laws as they are
established are not really a
problem. Some are poorly drafted —
forexample, the Tax Act lacks
definiions. But the bigger problem
is the application of these
laws....How reliable is the law? Is
someone going to change iton a
political whim? And will the law be
applied fairly and evenly to all?”"

Mavuto Bamusi, Malawi
Economic Justice Network
(MEJN): ‘Trade Literacy is crucial
to economic governance ...

Bilateral and multi-lateral trade
agreements signed by the
govemment must be made
accessible to the public, since these
have often been detimental to
Malawians™

Jason Agar, National Action
Group: “The govemment needs to
gear some basicincentives that
encourage capital investmentin
small business. For example, the
allowances for computer renewals
are ungenerousand do not
encourage regular upgrading.”

Kevin Carpenter,
PriceWaterhouse Coopers: “With

access to credit, the issues are
availability, and can anyone afford
it? Ilwould hate to bein
microfinance — that's justgiving
moneyaway, withno prospect of it
being paid back.™

Sources: See endnotes in Appendix E

Gerard van Dijk, World Food
Programme “Private enterplise in
Malawi is in its infancy; it was
suppressed by the Banda regime
and ....is not well regulated now.™"

Morgan Tembo, SOCAM: We have
made commendable gains in terms
of listed companies because itis
mandatory for themto complywith
comorate governance codes and
ethics, but then how many
companies do we have that are
listed? For the remainder,
compliance with corporate
govemance codes and ethics
remain voluntary.”""

Eric Chapola, Insurance
Association of Malawi: “In terms
of enforcing corporate govemance
codes and ethics one needs to
differentiate between the private
and statutory sectors. The private
sector lagely complies to the codes
and ethics of comporate govemance
but with the statutory corporations
you really can't tell”."™

Kevin Carpenter,
PriceWaterhouse Coopers: “The
Malawi Revenue Authority does not
understandits tax law. This causes
inefficency, and stafflack training.
The head of the MRA is a political
appointment with no prior tax
expetience. The government is
bankmupt, and is pressuiing the
MRA to squeeze businesses. There
is a desperation to get cash into the
coffers.”

Matthews Chikaonda, Press
Corporation: “There isaneed to
make [investing and operating a
business] transparent and dear, so
that the hoops that have tobe
jumped through are minimal.”™

Kevin Carpenter,
PriceWaterhouse Coopers: “Many
don’'t know the cost effective legal
procedures. To incoiporate a
company... All you need is two one-
kwacha shares. Ina recent
privatisation deal, a lawyer
suggested capitalisation at Mk2
billion, which meant a fee of about
Mk 250 million for the lawyer!”™"

Eric Chapola, Insurance
Association of Malawi: “The
insurance act currentlyin useis
from 1957 and is in the processof
being revised. But you see it has
been in draft form for more than ten
years now ...”"

Morgan Tembo, SOCAM: “If
NEPAD has any capacity building
programme in terms ofenforcing,
broadening and deepening
comporate governance then maybe
the 10D (Institute of Directors) can
benefit fom thisin the interim ...
because the issue (corporate
govemance) affects every aspect of
the economy, it's wile of law, its

» Xiv

health,it's economics”.

George Thindwa, ECAMA:
“Corporate govemance ... hmm ...
it's very difficult really. You can only
talk of itif you have done
something about it so as not to goof
in your assessment. Koma a
SOCAM nde the competent officials
tisanamepo (but SOCAM officials
are the only competent officials on
thiswe don’'twant to start lying
here.)™

Eric Chapola, Insurance
Association of Malawi:
“Commercial contracts can be
enforced,... but then the courts do
not have the capacitywhich results
in loss of money, investments and
justice due to delays.™"

Brett Stewardson. lllovo Sugar:
“The MRA's interpretation of tax
law changeswhen the officers or
administrators change. Companies
are then slapped with penalties as
though they are tax evaders.”™""

Dr MKutengele, Ministry of

Economic Development and
Planning: “Political will needs to

compliment the system othewise
the systemis useless.”"
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SECTION 5: SOCIO-ECONOMIC DEVELOPMENT

Introduction

The APRM emphasises the needto address poverty by
accelerating  socio-economic  development and APRM Objectives: Socio-Economic
highlights the dangers of ignoring the social sector Development

when implementing economic reforms. The APRM
Self-Assessment  Questionnaire has the objectives
listed in the box at right.

1. Promote seff-reliance in development and
build capacity for sef-sustaining dev elopment.

2. Accelerate socio-economic development to

Amongthe principal APRM goals is the attainment of achiev e sustainable development and pov erty

the UN Millennium Development Goals, a set of gradicobing.

globally agreed targets to improve quality of life and 3. Strengthen policies, delivery mechanisms and

: ; outcomes in key social areas including
reduce poverty by half by 2015. This review has not e D e

conducted a comprehensive examination of progress communicable diseases.

to""f‘rd each MDG, buF _a variety of mterwews and 4. Ensure affordable access to water; sanitation,
studies note that Malawi is broadly moving away from energy, finance (including microfinance);
the MDGs rather than closing the gaps (see table page markets, ICT, shelter and land to all citizens,
56). On a wide variety of social-services, Malawi’s especially the rural poor.

performance is declining and poverty increasing. The 5. Progress towards gender equaliy in all critical
mog critical issue is the failure to stick to national areas of concern, including equal access to
budgets and the consequent failure to secure donor PONTOtEnIER Al AT e

budget support. Unless there is a rapid turnaround, all 6. Encourage broad-based partcipation in
majortrends point to potential calamity. dev elopment by all stakeholders at all levels.

“Malawi is getting poorer and poorer,” warned Gerard Source: APRM Country Self-Assessment
van Dijk of the World Food Programme. “This
government might have the lag chance to get it right
before people revolt. Violence is not far away when
people are desperate.”?®

The following sections deal with the biggest issues presented to researchers through interviews and
available documentation. The list is not exhaustive, but suggests priority areas where an actual peer review
would likely expect remedial action and a schedule of performance improvements via the National
Programme of Action.

Management Issues

Commendable Powerty-Hghting Goals, Faulty Planning and Implementation: Malawi’s inability to
accurately budget and control spending is directly harming its efforts to fight poverty. Lack of clear
budgetary and performance information and problems associated with inaccurate revenue and expenditure
forecasting under the cash budgeting system combine to seriously undermine effective management of
poverty reduction programmes. Managers cannot plan ahead nor determine which approaches deliver best
value for money.

Sources interviewed on the Malawi’s Poverty Reduction Strategy Paper (MPRS) describe it as generally
sound. However, it fails to deal with Malawi’s severely constrained resources by distinguishing between
nice-to-have programmes and those that will make a more immediate difference to economic growth. As a
principal secretary in the govemment said, “In the MPRS, the question is: what useful things have you done
with the little that you have? What is the quality of expenditure of limited resources? We gpend 70% at
headquarters, andthis money is gill wasted.”*

The MPRS has also been affected by the poor fiscal discipline that is prevalent within govemment.
According to Paul Kwengwere of Action Aid, Malawi, “For the pag ten years, many ingitutional structures
have been put in place; Malawi’s policies are excellent — better than mog African countries, but when it

128 \yan Dijk G, World Food Programme, personal i nter view, 9 July 2004.
129 Kutengele M, Principal Secretary, Ministryof Economic Development and Planning, personal interview, 7 July2004.
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comes to implementation, it all just disappears. People who were
positive that Malawi could achieve a lot went into government and
their commitment and political will just evaporated.” **°

A key factor in the dysfunction is the combination of incentives
within the bureaucracy. The cash budgeting system and fiscal
indiscipline effectively render the budget meaningless with the
“real” budget being the allocations of cash made behind the scenes
through lobbying and pressurising the treasury. Minigdries
inevitably compete for resources. The widespread knowledge
among officials that the budget is artificial leads officials to
aggressively spend money on optional things in the knowledge that
the Treasury will be more likely to grant additional funds late in
the year for genuine social needs.

As former minister of finance Matthews Chikoanda recalled,
“When ministers get money they go first to spend money in areas
they may have to fight over, such as foreign travel and workshops.
What they leave without funding are soft areas like medicines in
hospitals where they know people can’t oppose the call for more
funding. The incentives are the exact opposite of what they should
be. 13t

Overall, the PRSP is divorced from the national budgeting process
and revenue forecasts. According to MEJN’s analysis, total pro-
poor expenditure provisions increased marginally from
Mk10,292,300,000 in 2002/03 to Mk10,729,186,540 in 2003/04 .**
The Economics Association of Malawi (ECAMA) noted that
“there was great concem that actual expenditure on the ground
deemed to be pro-poor [as opposed to the budget allocation] has
tended to be very low and unrealistic.... In some social sectors,
expenditures in real terms were actually declining and its quality
was low and in other cases, allocated amounts are not disbursed at
all. ... [It is] doubtful as to whether the country would achieve the
Millennium goals and ultimately reduce poverty to appreciable
levels.” 1%

The poverty srategy ought to be integral to the budget formulation
process, and this is acknowledged by the govemment. When
presenting the 2002/3 budget, govemment emphasised that *“the

54

“The creation of conditions
favourable to the development
of peoples and individuals is
the primary responsibility of
their States. ...

States should undertake, at
the national level, all
necessary measures for the
realization of the right to
development and shall ensure,
... access to basic resources,
education, health services,
food, housing, employment
and the fair distribution of
income.”

—UN Declaration on the Right to
Development, 1986

At the heart of Africa’s
development objectives must
lie the ultimate and overriding
goal of human-centered
development that ensures the
overall well-being of the
people.

—African Charter For Popular

Particip ation In Development And
Transformation, 1990

Halve, by the year 2015, the
proportion of the world’s
people whose income is less
than 1 dollar a day and the
proportion of people who
suffer from hunger and, by the
same date, to halve the
proportion of people without
access to safe drinking water
—Objectives of Millennium

Development Goals and WSSD Plan of
Implementation, 2002

MPRS is not an additional or separate poverty fund. Rather, it is a tool for ensuring that all Government
expenditure is poverty focused, andthat all expenditure by co-operating partners is in line with Govemment
objectives. Ultimately, the objective is that the Govemment implements only the MPRS.”** In practice, the
MPRS is a kind of addendum that is force-fit onto the budgets and only loosely related to the actual

allocations made by the minigry of finance. (See discussion of HIPC funds in Economic Governance
section above.)

Government produced two review reports — for the first six months and the firs year of MPRS
implementation respectively — both indicate that implementation has been slow since funds allocated for
pro-poor activities have been substantially lower than planned.** Donors interviewed for this study noted
that the quality of the reporting was poor and statements claiming progress were not backed by evidence.
Both the six-monthly and full-year reviews of the MPRS fail to monitor the poverty reduction objectives

130 Kweng were P, Programme Development Manager, Action Aid, Malawi, personal interview, 12 July2004.

131 Chikaonda, Matthews, for mer Minister of Finance and C hief Executive, Press Corp., personal interview 12 August 2004

182 Response to Malawi N ational Draft Budget 2003/2004, M alawi Economic Justice Network, 2003, p 13.

138 pro-poor Programmes In Malawi And Their Impact On Poverty Reduction, report from September 2002 conference in Lilongwe,
from ECAMA website, www.ecama.sdnp.org.mw/propoor.htm

13 National Ass embly, Budget and Finance Committee of Parliament, Report on the 2003/04 Budget, 2003.,

1% Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction
Strategy: 2002/03.
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and to adequately assess the impact of MPRS on key poverty indicators. They also do not reflect the severity
of the budget crisis andthe extent to which interest payments are rapidly accelerating.

THE CONSENSUS POSITION: POVERTY REDUCTION

Paul Kwengwere, Action Aid:
“Structures are in place, the
percentage given to development
ministries is good, but allocation
within the ministries is the problem.
In many, over 60% is spent on
overheads. Ministries need to break
down budgets and monitor how
much tiddes down to the field
workerlevel. Itis hard to follow the
moneyand dig down to find

whether it benefited the poor.” i

Mavuto Bamusi, MEJN:
“Govemment ministries have not
bought into the MPRS sufficiently
...we continue to have lackof
compliance withimplementation
and repotting ... The monitoring
plan, developed in mid-2003
clarifies poverty indicators and has
civil society participation; but has
not yetbeen passed by cabinet
since itwould promote transparency

and accountability too much.” ii

National Assembly: “A preliminary
analysis of allocations to PPEs gave the
impression that the [2003/2004] budget

may not be for pro-poor growth” iii

Paul Kwengwere, Action Aid:
“The MPRSis not perfect...at the
last minute areas like ‘statehood
expenditure’, which is for
presidential travel and houses,were
impoited. When civil sodety
questioned this, it was explained as
‘support mechanisms for poverty to

be reduced.” iv

MEJN: “Many deserving activities
will suffer the brunt of the Budget's
eliist oientation. Who is this growth
intended to benefit ifnot peoplein

the villages?”v

Dr M Kutengele, Ministry of
Economic Development and
Planning: “In the MPRS, the
guestion is: what useful things have
you done with the little that you
have? Whatis the quality of
expenditure of limited resources?
We spend 70% at headquatters,

and this money is still wasted.” Vi

Sources: See Endnotes, Appendix E

National Assembly: “HIPC
Resources are supposed to be
supplementary to Government
funds and should not be considered
as asubstitute. The experience this
year has shown that Government
reduced expenditure on budget
lines that had HIPC allocations. In
other cases, Government stopped
direct funding of poverty
interventions and relied completely
on HIPC resources.” Vii

International Monetary Fund:
“implementation of the MPRSP has
been unsatisfactory as actual funds
allocated for pro-poor activities
have been substantially lower than
envisaged in the strategy
paper...diversion of funds from pro-
poor activities to finance other

recurrent transactions” viii

MEJN: “The govemmentdid not
spend according to the MPRS
priorities ... actual allocation to the
PPEs [propoor expenditures] fell
short .... Spending on non-priority
areas and over-borrowing from the
domestic marketwere

pemetrated.ix

Enock Chibwana, ex-
Ombudsman: ‘Go to the villages.
Povetty is so conspicuous. All the
indicators are going backwards.
This was caused by the Muluz
administration. He gave people

handouts, and they became lazy.” X

Ben Botolo, Director of
Monitoring and Evaluation,
Ministry of Economic
Development and Planning:
“What we are sayingis thatout of
the K60 billion [in the 2002/2003
budget]we only know of K37 billion
thatwas used. We don't know what
happened to the rest because of

lack of data,” Xi

Aleke Banda, MP: Ministers and
officials, instead of spending the
PPE money as budgeted, will divert
itinto other areas like travel.”

Malawi Poverty Profile

A brief suwvey of socio-economic
indicators paints a bleak future.
Unless Malawi dramatically reverses
present trends, it faces state failure.

Malawi is among the world’s poorest
countries, rated 162nd out of 175
countries surveyed by the United
Nations’ Human Dev elopment Report
2003. Yet Malawi's poverty is not
caused by war. Poverty is deep,
severe and widespread throughout
Malawi, with smallholder famers;
female- and child-headed
households; estate workers and the
disabled being badly affected. The
myriad causes of poverty in Malawi
include poor education; poor health
status including HIV/AIDS infection;
un- or under-employment; rapid
population growth; poor access to
credit; gender inequalities and
widespread mismanagement of public
rev enues.

According to the MPRS, the poor are
defined as people who by 1998 could
only afford to spend up to Mk 10.47
on food and non<food needs per day.
The 1998 Integrated Household
Survey (IHS) noted that 65.3% of
Malawians were poor. Of these, 75%
were women and 40% survived on
less than US$0.30 per day. In
addition, 28.7% of poor people live in
extreme poverty. 66.5% of rural
dwellers and 54.9% of urban dwellers
live in poverty. Income distribution is
very unequal and rising. The South
has the highest levels of poverty
compared with the northern and
central regions.

In 2002, about 85% of Malawians
aged 5 and abov e were unemploy ed.
More men (21%) than women (9%)
were in employ ment. In urban areas
about 38% of people were employ ed,
compared with only 13% in rural
areas. About 2% of all children aged
5-14 years were employed. About
72% of the total working population
were subsistencefamers.

= 2/3 of Malawians have no access
to safe drinking water

= 40% of adult Malawians
illiterate

= 14% are infected with HIVIAIDS

= Only 1% of household heads have
a post-secondary education.

are
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Year 1990 1995/6 2000/1 2002/3
1. Eradicate poverty& hunger: 2015target = halve 1990 poverty& malnutrition rat es

Population below $1 a day (%)

Prevalence of child malnutrition (% of children under 5) 27.6 29.9 25.4

Population below minimum level of dietary energy c onsumption (%) 49.0 39.0 33.0

2 Achieve universal primary education: 2015targ et = net enrolment to 100

Net primary enr olment ratio (% of relevant age group) 49.7 99.0 100 81
Percentage of cohortreaching grade 5 (%) 64.5 34.2 20 .
Youth literacy rate (% ages 15-24) 63.2 67.3 71.8 72.5
3 Promote gender equality. 2015target = education ratio to 100

Ratio of girls to boys in primaryand secondaryeducation (%) 81.1 88.4

Ratio of young literate females to males (% ages 15-24) 67.6 71.4 76.0 76.7
Share of women employed inthe non-agricultural sector (%) 10.5 11.3 12.2 .
Proportion of seats held by womenin national parliament (%) 6.0 9.3 14 (2004)
4 Reduce child mortality. 2015target = reduce 1990 under 5mortalityby two-thirds

Under 5 mortalityrate (per 1,000) 2410 | 216.0 188.0 182.0
Infant mortality rate (per 1,000 live births) 146.0 133.0 117.0 113.0
Immunis ation, measles (% of children under 12 months) 81.0 90.0 82.0 69.0
5Improve maternal health: 2015targ et = reduce 1990 mat ernal mortalityby three-fourths

Maternal mortalityratio (modelled estimate, per 100,000 live births) 600 1,800.0

Births attended by skilled health staff (% of total) 54.8 . 55.6

6 Combat HIV/AIDS, malariaand other diseases: 2015t arget = halt, and begin to reverse, AIDS, etc.

Prevalence of HIV, female (% ages 15-24) 14.9 14.4
Contraceptive prevalence rate (% of women ages 15-49) 13.0 22.0 30.6

Number of children orphaned by HIV/AIDS (thous ands) 470.0 >800.0
Incidence of tuberculosis (per 100,000 people) . 432.0 431.3
Tubercul osis cases detected under DOT S (%) 39.0 40.0 36.3
7 Ensure environmental su stainability: 2015targ et = halve the numb er of people without access to safedrinking water;
reverse loss of environmental resources

Forest area (% of total land area) 35.2 . 27.6 .
Nationally protected areas (% of total |and area) - 1.3 1.3 11.3
Access to animproved water source (% of population) 49.0 57.0

Access to improved sanitation (% of population) 73.0 76.0

8 Develop a Global Partnership for Development: 2015 target = various

Youth unemployment rate (% of total labour force ages 15-24)

Fixed line and mobile tel ephones (per 1,000 people) 31 3.7 10.6 15.2
Personal computers (per 1,000 people) 13 13
General indicators

Population (million) 85 9.2 10.5 10.7
Gross National Income ($ billion) 17 1.6 16 17
GNI per capita (%) 200 170 160 160
Adult literacyrate (% of people ages 15 and over) 51.8 55.9 61.0 61.8
Total fertilityrate (births per woman) 7 6.6 6.3 6.1
Life expectancyat birth (years) 44.6 41.9 38.8 37.5
Aid (% of GNI) 27.4 31.5 24.4 20.2
External debt (% of GNI) 84.8 162.4 157.4 156.2
Investment (% of GD P) 23.0 17.0 1.0 12.4
Trade (% of GDP) 57.2 76.7 68.3 68.3

Sources: Amended from World Dewelopment Indicators, April 2004. Supplemented with data (shown in bold) from Malawi National Statistical
Office, National AIDS Commission, WHO, Civil Society Coalition for Quality Basic Education, Malawi Poverty Reduction Strategy Paper, Malawi

Social Action Fund, Parliament, Press Statements.
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Overall, budget allocations do not adequately reflect govemment priorities as laid out in the MPRS and the
Medium Term Expenditure Framework (MTEF). In the longer term, there is aneedto broaden the discussion
of poverty reducing expenditure beyond just pro-poor expenditures (PPEs,) with reference to the MT EF.

The six-month report and the supplementary review report for the full year differ substantially on key
indicators, for example the MPRS target and actual GDP figures are cited as 3% and 0.1% in the initial
report and as 4.5% and 4 4% in the supplementary report.”* T here were similar anomalies in the two reports
with regardto inflation rates and exchange rates. It is imperative that the ministry presents a clear analysis of
the economic growth levels andthe macroeconomic indicators in its assessment of the MPRS. The omission
of available qualitative data from some sectors has highlighted the need for improved communication and
information flow between the planning ministry and line ministries as well as the ministry of finance. (See
also Economic Governance section, on scarcity of accurate, clear budget information.)

Various analyses indicatethat the majority of funds allocated for social service delivery are utilised at central
level and do not reach the intended beneficiaries. “Most resources, due to their inadequacy, tend to end up at
the Ministries’ headquarters and are spent on areas that have nothing to do with poverty reduction.™¥’

Recommendations for Improving the MPRS Review

Sources note that to improve planning, the effectiveness of strategy and to provide a realistic picture of anti-poverty
activities, Malawi needs signfficant changes in the way it monitors progress and presents data in annual MPRS
reviews.

= The executive summary of the MPRS review reports should provide an ovewiew of finances and resources,
highlighting areas of success and weakness in MPRS implementation, with enough detail to provoke policy
analysis and dialogue amongst civil society and development partners.

= The quality of data is poor. Ministries are free to categorise spending as pro-poor without meaningf ul scrutiny,
which has enabledv ehicles, trav el and non-essertial spending to be hidden.

= The review needs more detailed analysis of budget expenditure against the MPRS plan, especially in priority
poveny reducing activities, with a clear indication of recurrent expenditures, and PPEs in relation to HIPC funds.
Many sections of the review did not mention intended performance targets or national benchmarks, instead
focussing on inputs without references to the PPEs.

= The reports offer little or no linkage between the MPRS budget and actual spending outturn. There is a related
need to train line ministries in activity based budgeting.

= The review should analyse performance against the core MPRS monitoring indicators. At present it focuses only
on activities, without collecting output indicators, measuring impacts or tracking progress.

= Available qualitative and perf ormance-based data from some sectors such as health has been excluded, which
could hav e strengthened the report. In addition, the data presented on cross-cutting themes such as HIV/AIDS is
poor, despite comprehensive information being av ailable from the National AIDS Commission. Information flow
between line ministries and the MPRS monitoring team should be strengthened since this will improve the
quantity and quality of data usedfor the review.

= A summary of MDG trends could improv e the poverty focus of the review and assist in identifying issues for which
better MPRS implementation. Where necessary targets and indicators should be updated in view of past
experience, and further integrated with the MDGs.

= The MPRS committed Malawi to annual Public Expenditure Reviews but none has been done since 2001
= The government must rigorously implement existing financial management and reporting rules.

= Future reviews should be more timely and organised around the budget cycle. Review could begin in November,
cover the full fiscal year and be completed by February.

= Broad participation by civil society and donors in MRPS implementation and monitoring would enhance the
process. The monitoring master plan, due to be implemented at the end of 2003, makes provisionfor this, but has
not y et been approv ed by cabinet.

Sources: IMF, November 2003. Joint Staff Assessment of the Poverty Reduction Strategy Paper Progress Report;
MEJN, 2004. A Socio-Economic Framework: Civil Society Manifesto; MEJN, 2004. Service Delivery Satisfaction Survey;
Comments onthe Gover nment of Malawi’s Draft 2002/2003 Annual MPRSP Review by Donor Representatives, July 2004; Civil
Society C oalition for Quality Basic Education, Budget Monitoring Exercise 2003; Mavuto Bamusi, Programmes Director, MEJN,
personal interview, 14 July 2004

136 Ministry of Economic Planning and Dewelopment, Malawi Government, Malawi Poverty Reduction Strategy: 2002/2003 Annual

Review Report (Supplementary to 2002/2003 Six Months Report), 2004, p 3.
137 pro-Poor Programmes In Malawi And Their Impact On Poverty Reduction, report from September 2002 conference in Lilongwe, from
ECAMA website, www.ecama.sdnp.org.mw/propoor. htm
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Decentralising the disbursement of monies as well as the provision of services such as health, sanitation and
education; and monitoring the expenditure of line items by district, may counteract the current financial
mismanagement at central level. However, the current decentralisation programme has met with resistance
and been poorly implemented with “conceptual but no operational linkage between the MPRS and the
decentralisation process.”® This suggests the need to expand management review beyond financial
accountingto conduct audits of programme management and value for money at various levels.

By contrast, the experience of the Malawi Social Action Fund (MASAF) in strengthening decentralisation
between districts and communities, and providing assistance in response to community—defined priorities,
has shown that decentralised poverty relief initiatives can work. Between 1995 and 2002, 5.8 million
Malawians increased their accessto social services through the MASAF program, directly contributingtothe

MDG targets in education, health and water provision.**

Poor Gowrmance as the Top Threat to Socio-Economic Progress:
With the present distribution of income, the economy will have to
grow by 5.3% just to maintain the current poverty levels. Targeted
pro-poor expenditure is needed, but “there is a vicious cycle linking
poverty and bad governance. Bad governance of national resources
leads to poverty, and poverty may lead to corruption, ineffective
institutions and frail execution of policies.”**

To date, such control has been lacking. Parliament’s analysis of the
2001/2002 budget, the first one after the MRSP was developed,
concluded that government had reduced expenditure on budgetary
itemsthat had HIPC allocations, and in some cases had stopped direct
funding of poverty interventions and relied totally on HIPC
resources. Single-handed budget cuts were made by the finance
ministry without due regard for the MRSP priorities, including an 8%
cut in the health budget and a reduction of 30% in the allocation to
women, youth and community services.**

Recent disclosures that the government is unable to account for Mk
23 billion out of Mk60 billion spent during the 2002/2003 financial
year have prompted dismay among donors who say that they cannot
justify budgetary support (even for PPESs) from their countries if there
is no accountability on how the budget is spent.**> Representatives of
civil society and donor organisations interviewed for this study
repeated these concerns, emphasising a desire to assist in poverty
reduction on condition that the government embraces transparency
and accountability. “ActionAid would supplement government’s
efforts where they have tried and failed for lack of resources...but
government has not been open about their available resources and
where these were gspent.”* Malawi has introduced good public
financial management legislation and civil service guidelines, but
these have not been rigorously enforced nor has punitive action been
taken against the various officials who have failed to adequately
account for funds disbursed to their departments.

138

2004.
139

140 UNDP, 2003. op cit, p55.

“African leaders have learned
from their own experiences
that peace, security,
democracy, good governance,
human rights and sound
economic managementare
conditions for sustainable
development. They are making
a pledge to work, both
individually and collectively, to
promote these principlesin
their countries and subregions

and on the continent.”
—Nepad Framework Document 2001

“Out of the K60 billion we only
know of K37 billion that was
used. We don’tknow what
happened to the rest because
of lack of data.

You look at the fiscal numbers
and they don’t add up. The
inflows don’t match the
outflows ....The Treasury
created about 28 billion in
domestic debt. It mustaccount
for how this money was spent
and what activities were
funded.”

—Ben Botolo, Ministry of Economic
Planning and D evelopment

Report onthe Review of the National D ecentralisation Programme of Mal awi 2001-2004, joint Malawi Government Donor Team, May

Lenneiye MN, Integrating MDGs into the Mal awi Social Action Fund, World Bank, December 2003.

141 National Ass embly, Budget and Finance Committee of Parliament, Overall Analysis of the 2001/2002 Budget, 2002 pp 3- 10.

142
143

Ntonya G, “K23 billion lost by government,” Nati on Media, 2 July 2004

Kwengwere P, Programme Development M anager, Action Aid, Malawi, personal interview, 12 July 2004.
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THE CONSENSUS POSITION: FOOD SECURITY & HEALTH

Food Security

Susan Sikaneta, African Union:
“Malawiis 1ichly endowed with

resources such as fettile land, good
water supply and human resources,
thus there is no reason that the
region should have hunger and
poverty on this scale.””

Gerard van Dijk, World Food
Programme (WFP): “The food
seculity situation today compared to
20 years ago has deteriorated
because of a hybrid of various
policiesincluding the forced opening
of markets. The population is rising
and the soil quality gets poorerand

poorer.

MEJN: “65.3% of the population
couldn’t afford two square meals per
day all yearlong. ...The trading of
maize lacked transparency and has
cost taxpayers money... robbing
Malawians of the right to be free from
hunger.”"

Principal Secretary, Malaw i
Government: “The results of
stopping subsidised inputs like
fertiliser to small farmers are
disastrous. They should be reduced
graduallyover a petiod of five years
via an assessment of who really
needs them the most.™"

Gerard van Dijk, WFP: “The
govemment has an extremely bad
reputation in managing food security
themselves as they areinvolved in
the buying and selling of maize.”

Paul Kwengwere, Action Aid: “The
food secuiity issue nowis well-

controlled as a result of international
organisationsand donors, but is not
necessarilya credit to the PRSP.” "

MEJN: “The substantial reductionin
the PPE allocation of the Targeted
Inputs Programme (TIP) [by 89%j] is
... unwelcome development fomthe
viewpoint of propoor growth and
povetty reduction.™"

Gerard van Dijk, WFP: “Malawi is
getting poorer and poorer. This
govemment might have the last
chance to get it ightbefore people
revolt. Violence is not far awaywhen
people are desperate.” "

Sources: See Endnotes in Appendix E

Health

William Aldis, World Health
Organisation (WHO): ‘A huge
problem facing the health systemiin
Malawi is the horrible attriion levels
of manpower. At the beginning of
2004, 64% of the 6,084 nurses posts
were vacant; 85% of the 115 general
surgery posts were vacant, 91% of
the 126 gynae col ogists postswere
vacant and therewas not a single
pathologist in the public health
system!” ™

New York Times:“At Lilongwe
Central, an 830-bed hospital, there
are supposed to be 532 nurses. Only
183 are left. That is about half as
many as there were just six years
ago. And only 30 of those are
registered nurses”*

Paul Kwengwere, Action Aid: “Ata
health centre in Lilongwe which is
also the area’s matemity ward there
was no electricity recently because
govemment had notpaid its bill. The
average bill per month should be
about K4.000, this gives an
indication ofwhere government
prioiities are.” ™

Matron, Likuni Mission Hospital
“We have abed capacityof 235 and
can see hundredsof outpatients
each day. Out of 42 nurses, only two
and myself are registered. The
others are nurse-midwife
technicdans. ... We try to send them
forupgrading ... but the course takes
two years, so we are left with even
fewer trained professionals.” ™

Annie Kabuluzi, nurse/midwife
technician, Likuni Mission
Hosnpital: “About 31% of the children
under five that we see are
undemweight. Now, just after harvest,
we admit about six to ten of these
young children everyweek for
chronic malnutiition. But between
Octoberand February, there is much
more kwashiorkorand marasmus
[serious protein energy malnutiition]
andwe admit20-50 children perday;
oreven up to 100.™

Budget and Finance Committee,
Parliament: “The increase in funding
to the Ministry of Health of K125.2
million is minimal...there have been
reductions in allocations to Health
Worker Training, Pimary Health
Care, and Preventive Health Care.”™

Paul Kwengwere, Action Aid: “Ten
to 15 months ago, the concentration
of expenditure was towardswinning
elections rather than on any
govemance issues or poverty
reduction. Education and health
prioiities suffered asa result. ”*

William Aldis, (WHO): “Matemal
mortality almostdoubled between
1990 and 2000. Matemal mortality is
a good proxy measure or lead
indicator of a suffering health
system, since to reduce it, you need
a range of functioning health
senices, e.g. obstetric, blood
transfusion and anaesthesia
senices.” ™

Paul Kwengwere, Action Aid:
“District hospitals have hardly any
drugs available, equipmentis not
maintained and health workers get
frustrated andleave. Every time |
take a flight to the UK, there are at
least 5 nurses going there to
work.”™"

Annie Kabuluzi, Likuni Mission
Hospital: “Our hospital is one of
only two in Malawi thathasan
incinerator for medical waste. Others
dump theirsin rubbish pits. Yes, itis
dangerous and unhealthy”™"

Lellis Braganza ,European Union:
“The govemment did not spend the
full amount allocated for district
hospitals; if they do not, we withhold
disbursements....The paradox is the
govemment pleads ‘give us support
while spending money without
justification.™™

Cosby Nkwazi, National Aids
Commission “We'll get $274mover
five years from donors for HIV/AIDS
— the Malawi govemment allocates
$2mannually. The biggest
contiibution we could make to Nepad
isto contain HIV/AIDS.”™
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Food Security

Food Insecurity Remains: Five of the last eight years have seen food production deficits in Malawi, with
net food gaps of 56,849 megatons (MT) and 546,962 MT being reported in 2001 and 2002. Malawi’s “over-
reliance on tobacco and maize as cash and food crops respectively meansthat adverse commodity prices or
erratic weather patterns cause repercussionsthat are felt throughout the whole economy.™*

Since most Malawians are subsistence farmers dependent on rain—fed crops, the prevailing “extreme poverty
levels combined with crop failure translate to disaster in terms of food security.”* Yet various analyses and
a series of interviews suggest that with its “fertile land, good water supply and human resources, ... there is
no reason that the region should have hunger and poverty on this scale.”

About 68% of the total
income of the rural poor

comes from agriculture; Table 6.2: Respondents saying roads were maintained in the past 12 months (%)
hence increasing income Yes No Don't Know | No
from agriculture  will _ (%) (%) Response (%)
. Mulanje 63.9 344 1.7

help alleviate poverty Phalombe 556 135 0.6
and impro\/e food Blantyre City b61.1 26.4 125

. Mchinii 71.2 5.6 33
security. The MPRS Salima 45.1 51.2 17
encourages small-scale Nkhata Bay 56.9 196 15
irrigation methods and Total (n=1078) 0.5 35.3 32

provides for
productivity-enhancing
safety nets by distribution of free inputs such as seed and fertiliser to farmers and by implementing public
works programmes for the landless and urban poor in exchange for food or money.

However, in the 2003/04 budget, according to MEJN key pro-growth PPEs received less funding: tourism
services (-7.1%); the targeted inputs programme (-53.6%); small-scale irrigation (-60.2%) and small scale
fishing (-91.2%). Other critical PPEs were reduced, such as boreholes and dams, rural feeder roads, and
rural water supplies!*’ (see Table 6.2 above from Malawi Economic Justice Network Service Delivery
Satisfaction Survey, 2004, chapter 6). The reduced PPE allocation of the Targeted Inputs Programme T IP
(estimated at 89% bé/ MEJN) is an “unwelcome development from the view-point of pro-poor growth and
poverty reduction”*® and reflects poorly on govemment’s commitment tothese areas.

Accordingto both the MPRS and the MT EF, expenditure on food security should ultimately aim to decrease
dependence on food aid and promote pro-growth agriculture and irrigation support, as well as the work for
food programmes. However, the MPRS review provides little detail on such activities andtheir impact. For
example, no reasons are given forthe failure to achieve the targeted agriculture extension services. Although
70% of respondents in a service delivery survey received a TIP package inthe previous year, 49% had never
been visited by an extension worker and many received incomplete and/or late packages.*® “Some
agriculture field workers have not had govemment support for months. Their bicycles are broken down,
etcetera. This is where we [ActionAid] try to help, but govemment must play their part and be
transparent.”*

While donors have been active in managing the food insecurity, “the govemment has an extremely bad
reputation in managing food security themselves as they are involved in the buying and selling of maize.”"
The government’s ill-considered sale of its strategic grain reserves with a severe drought approaching in
recent years exacerbated the problem by influencing the maize price and has led to allegations of

144 World F ood Programme Malawi, Annual R eport 2003, 2003, pp 3-4.

198 vvan Dijk G, World Food Programme, personal inter view, 9 July 2004.

146 gikaneta S, Executive Secretary, African Union - Souther n African Region, personal inter view, 14 July 2004.
4" National Assembly, Budget and Finance Committee of Parliament, Report on the 2003/04 Budget, 2003, pp 7-9, tables pp 22-23.

148 Malawi Economic Justice Network, 2003, Response to Malawi National Draft Budget 2003/2004, p 18.
19 MEJN, Service D elivery Satisfaction Survey, 2004 C hapter 5.

150 Kwengwere P, Programme Development M anager, Action Aid, Malawi, personal interview, 12 July 2004.
5% vvan Dijk G, World Food Programme, personal i nter view, 9 July 2004.
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mismanagement and corruption. According to the Civil Society Manifeso, “The trading of maize lacked
transparency and has cost taxpayers money... robbing Malawians of the right to be free from hunger.”*

International organisations continuously monitor the food security situation, but there is little evidence that
the Malawi government has any contingency plans to prevent the sarvation of its people in the event of a
drought similar to that of 2001/2002 when thousands starved to death.'** During 2003, child-headed,
female-headed and HIV/AIDS-affected households and the disabled suffered serious food shortages and
were amongd the millions of Malawians who required food aid.

For 2004, it is esimated that between 56,000 and 83,000 MT of food will be required before the next
harvest in March 2005 to ensure that households meet their minimum food requirements.*>* This has been
borne out by media reports and interviews with relevant donor agencies. In sark contrast to donor efforts,
the MPRS review indicates that the only progress towards ensuring food security has been to engage
consultantsto prepare a food security and nutrition policy by the end of 2004 1%

Education

More Quantity, Less Quality: When free primary education was introduced in 1994, the increased number
of leamers was not balanced by a commensurate increase in the number of qualified teachers nor by
increased infrastructure and materials. “People with only two years of secondary school education and with
no teachertraining were employed as teachers, with the quality of primary education seriously compromised
as a result”.*

The head teacher at a school visited for this study ; R
concurred, “Enrolment for Standard 1 is more than 250, but | 2002 Malawi Education indicators:
for Standard 5 it’s about 40 maximum. Out of the 36 who
sat for [primary] School Leaving Certificate in 2003, only

1 in 3 household heads had no formal

nine were selected for secondary school. Although most of schooling

the others passed, literacy and numeracy skills are lacking, e 1% of household heads had post
so where is the purpose of Full Primary Education?"*" He secondary school education.

also noted that many people garted teaching because they e 60% and 18% of households could
couldn’t find job elsewhere, implying that the skill and access a primary and a secondary
commitment of such teachers is questionable. “The school respectively (within 30 minutes
unqualified teachers go to college for a term, come back to il

teach, then write exams and they are ‘qualified’, but not in * Access 1o schools is much more dificult

in rural areas than in urban ones.

o 71% of children aged 6-13 regularly
attended primary school

practice....Government needs to bring back the two-year
teacher training programme.”™®

Since unmanageably high pupil to teacher ratios (as high as o 9% of children aged 14-17 attended
120:1 for some groups)™ and untrained teachers impact on secondary school.

educational quality and ouput, the MPRS prioritises e Only 8% of children from subsistence
teacher training and retention. The MPRS review for households attended secondary school,
2002/03 highlights the gap in expenditure on education compared with 19% of children from
between the MPRS targets and the budget allocation. While households headed by public sector

. . workers.
the available funds were spent in areas such as teacher

salaries and housing; teacher training and the provision of Source: National Statistical Office (2003).
educational materials, various MPRS recommendations

152 MEJN, A Socio-Economic Framework: Civil Society Manifesto, 2004, pp 18-19.

158 ActionAid, D eath By Starvation In Malawi, ActionAid Palicy Brief, 13 June 2002.

154 Malawi Vulnerability Ass ess ment Committee, 2004, pp 4-6, 31-32.

155 Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction
Strategy: 2002/03, p 9.

156 Kwengwere P, Programme Development M anager, Action Aid, Malawi, personal interview, 12 July 2004.

37 Interview with a head teacher, July 2004.

%8 |nterview with a head teacher, July 2004.

159 |nter views with several teachers indicated that awerage ratios are about 65:1, with Standards 1 and 2 often being highest at 120:1,
July 2004.
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could not be implemented due to inadequate funding.”" A brief assessment of the annexes to the full yea
MPRSP review reveals that the Ministry of Education has failed to provide information on the
implementation for the 2002/03 year in a number of crucial strategic areas, including adequate textbooks
and quality inputsto primary teacher education.!s*

160

Lack of Will, Funding Undercut Quality Improvement: Low education levels impede development (see
box alongside). Malawi has policies to improve the quality, access and relevance of education at all levels,
with specific emphasis on girls and special needs groups; as well as a national science and technology
policy. However, policy implementation is slow due to lack of political will as well as funding and human
resource congraints.

Quality human resources are critical in education, yet teachers are so badly paid (between US$27 and
US$127 per month)'® that the profession attracts only those “who cannot find other work” and teachers
often “go to school hungry.”™® Teachers interviewed for this sudy indicated that, although the MPRS
prioritises a 10% increase in teacher salaries, some have not had a salary increase for the lagt five years
while others often get paid late. T his contradicts the assertion in the MPRS review that teachers have been
paid their increases andthat they have been paidon time.**

The Civil Society Coalition for Quality Basic Education (CSCQBE) monitored the PPEs under Education
for the last two years, tracking whether the allocated monies reached the frontline service delivery
institutions for which they were intended. The table alongside highlights some of the findings.

They contend that education was underfunded by over Mkl billion, thus the MRSP targets will be missed.
Even allowing for the funding gap, the MEPD’s review report provides no explanation for areas where
targets sipulated as protected pro—poor expenditure in the budget have not been met.

Limbani Nsapato of the CSCQBE cites a pertinent example. The education ministry spent the Mk436
million allocated for textbooks last year, yet most schools have received only those textbooks provided by
donor schemes and the ministry has provided no information on where these funds went.'s

Priority areas to be addressed include: more focus on retention of pupils, especially girls; greater equity in
the way that all education services are administered; timeous delivery of education materials; training of
teachers and mog importantly, adherence to the PPEs by the ministries of Finance and Education when
allocating and spending Education funds respectively.*®

Tertiary Education Goals: In the tertiary education sector, MPRS aims include increasing female intake
from 30% to 50% by 2012; introducing scholarships for special groups and loan systems for all sudents;
upgrading salaries; providing research and teaching grants; and outsourcing non-academic services. Of
these, the review notes that salaries were increased by 30%, that scholarship awards have been implemented
and a special ramp congructed for disabled students. However, the report annex reveals that, for 25 of the
40 priority areas identified under higher education, no information is provided or no implementation has
occurred. ¢’

The MPRS also envisages the edablishment of “village polytechnics” via technical entrepreneurial
vocational training to provide skills according to local needs. This includes on-the-job training for youths
and promoting maintenance of equipment.’® Some of these activities were carried out with donor assistance,

160 Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction
Strategy: 2002/03, pp 22-24.

161 Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction
Strategy: 2002/03, Volume 2: Annexes, pp 58—-66.

182 |nterviews with head teachers and teachers in Malawi, July 2004.

183 |nterview with a head teacher in Malawi, July2004.

164 Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction
Strategy: 2002/03, Volume 2: Annexes, p 58.

185 Civil Soci ety Coalition for Quality Basic Education (CSCQBE), personal interview, July 2004.

166 CSCQBE, Budget Monitoring Exercises, 2003 and 2001/2.

167 Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction
Strategy: 2002/03, Volume 2: Annexes, pp 72-76.

188 MEJN (2004), op cit.
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but the second review report notes that there was poor
communication between participating ingitutions with | Malawi Health-Care Indicators:
resultant funding problems. Again, most activities prioritised | |y 2000:

her re not implemented.s® ! )
ere were not implemented e |nfant mortality =104 per 1,000 births

Health Care e Under 5 Mortality = 189 per 1,000 births
Brain Drain, Staff Shortages: Malawi’s Essential 2 m?ttfgnal R R e O
Healthcare Package remains poorly implemented due to

chronic staff shortages and poor maintenance of SERT

infragructure. The MPRS review found that, despite
accelerated training programmes and incentives to retain e 19% of households could access a

skilled staff, the doctor-patient and nurse-patient ratios, at healthcare facilty (within 30 minutes
) . . . . travel). 16% inrural areas & 50% in
1:89,962 and 1:3,240 respectively, are amongst the highest in IR

the world. The country increasingly suffers from flight of
medical staff due to low salaries. More registered nurses have
left the country in the last four yearsthan remain; with many

. . . 170 o Rural areas hav e higher incidences of
of the remainder planning their departure. stunted and underweight children

e Among children under 5, 45% were
stunted and 22% were underweight.

“A huge problem facing the public health and other social e Child nutrition is worse in the Central
systems in Malawi is the horrible attrition levels of region than in the North or South

manpower,” said William Aldis of the World Health
Organisation. “At the beginning of 2004, 64% of the 6,084 | gy ce: National Statistical Office (2003).

nurses posts were vacant; 85% of the 115 general surgery
poss were vacant, 91% of the 126 gynaecologists posts were
vacant andthere was not a single pathologist in the public health sysem.”

Onthe positive side Aldis said that “the College of Medicine gears itstrainingto be very focussed on public
and community health and takes applicants from rural areas, with the result that doctors are well-adaptedto
working here and new ones tend to stay in the country.” He recommends that development partners and
government support the benefit packages of health—care professionals as part of a sector—-wide approach to
health funding. **

Poor Facilities: A 2003 inventory of health facilities indicated that only 59% of health centres had
functioning communication equipment, 65% had functioning water supply and 58% had functioning
medical waste disposal. *"* Essential drugs and equipment are not available in many areas. Likuni Mission
Hospital near Lilongwe has one of only two incinerators in the whole country. Other hospitals dump their
oftentoxic medical waste into pits.

According to Paul Kwengwere of ActionAid, funds allocated for maintenance of infrastructure are being
squandered at central level. “Theoretically, there is decentralisation in the health department, but practically,
very little resources are getting into the rural areas. Didrict hospitals have hardly any drugs available,
equipment is not maintained and health workers get frustrated and leave.”" In a survey of health service
delivery, 43% of respondents attending a health centre and 22% attending a district hospital reported that
they did not receive what they consider the correct drugs for the ailment they were suffering from. In
addition 40% felt they had to wait too long for treatment and almost half felt that if they had a relative
working at the facility they would have received quicker and better treatment. *™

Immunisation Successes: According to Aldis, in some areas Malawi’s health system is functioning very
well when compared to the resources it has. “Over 85% of children under age 1 are vaccinated, with the

169 Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction
Strategy: 2002/03, p 31 and Volume 2: Annexes p 58.
170 Dugger, Celia, New York Tinmes, 12 July 2004.
171 Ajdis W, telephone interview, 23 July2004.
Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction
Strategy: 2002/03, pp 32-33.
173 Kwengwere P, Programme Development M anager, Action Aid, Malawi, personal interview, July 2004.
1" MEJN, Service D elivery Satisfaction Survey, 2004, Exec utive Summary.

© South African Institute of Intemational Affairs —Final Report 23 August 2004



64

result that there has been no polio in Malawi for 4 years and measles have been virtually eliminated. This is
partly because community health workers are ill functioning onthe ground.”"

Rising Deaths During Pregnancy: T he rate at which women die in pregnancy almos doubled from 1992

t0 2000. One in 89 birthskills the mother. It isthe worst change ina
health indicator — outside of wars and natural disasters — that 1’ve
seen in the 36 years I've been knocking around developing
countries,”™ said William Aldis. He explained that maternal
mortality is “a good proxy measure of a suffering health sysem,
since to reduce it, you need a range of functioning health services,
such as gynaecological, surgical, blood transfusion and anaeshesia
services.™"”

Health Budget Cuts: Despite the dire need for increased healthcare
funding, the finance ministry cut the health budget by 8% during the
2001/2002 year. For the 2003/2004 budget, parliament noted that
“the increase in funding to the Minigry of Health of Mk125.2
million is minimal. ...[and] there have been reductions in allocations
to Health Worker Training, Primary Health Care, and Preventive
Health Care.”™™ Allocations for primary and preventive health care
were reduced, while the PPE allocation for secondary curative care

“There is acatastrophic failure
of the health system of this
country to meet the minimum
needs of the population. The
sheer lack of skilled people is

the major contributing factor.”
-WHO Representative, Mal awi

“One of the conditions of
[donor]assistanceis pro-poor
expenditure. The government
did not spend the full amount
allocated for district hospitals;
if they do not, we withhold

disbursements.”
—EU Representative, Mal awi

was increased by almost 20% in the last year.'”

Such actions have led to the withdrawal of donor support. Lellis Braganza, a counsellor at the European
Union offices in Malawi, said that “the EU wantsto give budget support to the government, but the PRSP is
not on track ... One of the conditions of [donor] assistance is pro-poor expenditure. T he government did not
spend the full amount allocated for district hospitals; if they do not, we withhold disbursements.” **° He also
citesthe shortage of health-care workers in district hospitals.

HIV/AIDS Rates Stabilised But Remain High: The level of HIV infection has stabilised over the last
seven years, following the esablishment of the National AIDS Commission and widespread AIDS
education programmes. However at least 80,000 people die from AIDS each year and as many as 110,000
new infections occur annually. Malawi’s HIV/AIDS pandemic has seen life expectancy decrease to 39
years, with the death rate for adults tripling since 1990. In the 15-49 age group, more than 14% of
Malawians are affected by AIDS, with one third of infected people living in urban areas and two thirds in
rural areas.”® “The HIV/AIDS problem has destroyed families and support systems,”® with many families
now being headed by children, often older siblings who drop out of school and are exploited as child labour.
In urban and peri-urban areas, many turn to progitution, exacerbating thetransmission rates of the disease.

HIV/AIDS threatens development and poverty alleviation frameworks by decimating human capital.
“Malawi is losing moreteachers each year than are beingtrained. 70% of major hospital capacity istaken up
by HIV+ patients, and orphans now amount to 8% of the population...In an HIV affected environment,
development organisations will necessarily do less and do it more expensively.”® Leaders who are
employed bear the brunt of treatment and death costs, as well as the costs of maintaining extended families,
straining their finances,time and energy.

“Treatment for HIV/AIDS is critical - the best people are being lost™®in sectors that are crucial for
development. For example, the Civil Society Manifesto esimates “the attrition rate for teachers ... at 11%.
The rate is high due to the HIV/AIDS scourge. However, the anti-AIDS campaign has not penetrated very
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well in Malawian schools.”® The commission should thus widen and intensify its education efforts to reach
the staff and pupils at schools, as well as the providers and consumers of other key social services.

The pandemic is straining the already overburdened healthcare sysems. According to the National AIDS
Commission, 170,000 Malawians need anti-retrovirals; 950,000 AIDS orphans and vulnerable children need

support; half a million pregnant women need antenatal care including HIV testing and counselling; and
about 80,000 pregnant women need therapy to prevent mother-to-child infections.*®

Assuming that HIV prevalence does not decrease, the commission estimates that, by 2010, annual AIDS
deaths will be close to 100,000 and that almost 200,000 people will require anti-retroviral treatment.*®” The
need for healthcare and other social service syssems would increase concomitantly.

The MPRS Review cites the esablishment of a clinical care unit for the biomedical aspects of HIV/AIDS,
as well as the training of 150 extension workers and 120 peer educators; indicating that AIDS has received
some priority attention.*®

Water and Sanitation: In 2002, only 4% of Malawian households had water piped into their homes, while
60% used communal piped water or borehole water for drinking purposes, 24% used unprotected wells and
a further 9% used spring, lake, rivers or ponds. About 14% of rural households used no toilet facility and
76% used pit latrines, while in urban areas about 1% had no toilet facility, 12% used flush toilets and 87%
used pit latrines.**

The provision of boreholes and improved access to water is a major component of the MPRS, which has
targeted 100% functionality for existing boreholes, of which only about 60% were functional in 2000. A
further 7,500 new boreholes were to be congructed in the same period. According to a survey of borehole
users, about 16% are o T
Currently non-functio nal, gg:cr:a:f;(::ﬂn-aml Satisfaction of Respondents who had access to boreholes, with ability
representing an
improvement on the 2000
figure, thus the target set for

2005 appears to  be

attainable.  The  survey e

showed that, in mog cases it E::-"—“—
L

15%

takes users less than 30 o

minutes to reach the -

borehole, except in

situations where the 15

community’s borehole is not

working. In addition, almost

59% of those who could OVery Satisfied Dslightly Satsfied DINo Strong Opinion OSlightly Unsatisfied  WVery Unsatisfied
access a borehole, are

satisfied with their access to Source: Malawi Economic Justice Network, Service Delivery Satisfaction Survey, 2004
water. %
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THE CONSENSUS POSITION: EDUCATION

Budget and Finance Committee,
Parliament: “Funding for salares
has gone up by K785.0 million,
representing 57.7% of the
increased funding for the whole
ministry of education.” '

Limbani Nsapato, Civil Society
Coalition for Quality Basic
Education (CSCQBE): “The
Budget allocated fora 10% annual
increase for teachers but ... most
have had no increase for the last
five years. Where has the money
forsalary increases gone?” '

Head teacher: “Since teacher
salaries are verylow; theywork
under difficult situations - often
going toworkhungry — [thus] they
cannot teach effectively. For the last
five years only some got an
increase of about Mk50 (US$ 0.45).
Teachers eam between Mk 3,000
(US$ 27) and Mk 14,000(US$ 127)
per month, but most are at the
lower ends of the scale, and this
indudes housing allocations, which
may be removed at any time.” "

Collins Chipendo, Centre for
Youth and Children Affairs: “In
many schools, you have more than
100 pupils taught by one teacher ...
In some rural schools, one teacher
has to teach several gradesin the
same dass. “"

MEJN: “In 2001 only 16% of all
students who sat for the Malawi
Secondaly Education examinations
passed....lack of adequate numbers
of qualified teachers, poor
classroom conditions, lack of
incentives for teachers and
unsystematic change in syllabi are
surely the undeilying factors for the
poor performance.” *

Esme Kadzamira et al: "Malawi is
still very far from achieving a
primary schooling for all of
acoceptable quality.

Head teacher: “Many start teaching
because they can't find a job
elsewhere. The unqualified
teachers go to college fora term,
come back to teach, then wiite
exams and they are ‘qualified’, but
notin practice....Govemmentneeds
to bring back the two-year teacher
training programme.” "

Sources: See Endnotes in Appendix E

Budget and Finance Committee,
Parliament: “A number of the PPEs
werein the fieldinwhich donors
were very active and singled out
teaching and leaming materals....
The Minister lamented that donors
did not come upin time to enable
the Ministryof Finance build the
contributions into the budget
figures.™

Limbani Nsapato, CSCQBE: “The
Ministry of Education was allocated
and spent K436,3 Million for
textbooksin the 2003 year but
these textbookshave not appeared
in any schools. CIDA provided 11 4
Million textbooks and almost
500,000 teacher guides, but thisis
not part of the Ministry' s textbook
allocation. What did the Ministry use
the textbook allocation for?” *

CSCQBE: “Given the current rate of
training new teachers, the target to
reduce the number of untrained
teachers to 10% by 2015 will not
actually be achieved until 2040.”

Limbani Nsapato, CSCQBE: “The
review of the Education Act of 1962
should have been finalised, with a
new curriculum, by March 2004. But
the Law Commission are not getting
the information they need from the
education ministry. So Malawiis
currently using a 40-year old act
which has no provision forissues
like gender mainstreaming.”™

The Chronicle newspaper:
“Between 1998 and 1999 the
Ministry of Education was allegedly
swindled out of the sum of Mk187
million after contractors were paid,
in advance and contrary to
procedure, foruncompleted, )
substandard and ghost buildings.” ™

Mavuto Bamus, MEJN: “[Malawi
has] ghost teachers and ghost
schools that do not exist.™

Collins Chipendo, Centre for
Youth and Cultural Affairs: “There
is no incentive to continue school.
Pupils would rather drop out and try
some small business — growing and
selling vegetables - because they
cannotafford secondary education
evenifthey pass. There are no role
models here.” ™

Malawi Education Snapshot

General:

e There are, on average, 2023
pupils per urban school and 745
pupils in rural ones.

e Inrural areas, enrolment drops
from 183 in Std 1, to 74 in Std 5
and only 39 by Std 8.

e 50.4% in Std 1 are girls, but only
42.5 % in Std 8 are girls.

e Only 10% of the 315 secondary
schools targeted have been built.

e |n 2001, 16% of students who sat
the secondary school
examination passed.

Teachers and teacher incentives:

e Trained teacher: pupil ratios are
1:106 in rural areas and 1:53 in
urban areas.

e Government trained only 42.6%
and recruited only 33.4% of the
targets stipulated in the budget.

e 10% annual salary increase has
not been implemented.

e Lessthan 50% of stipulated
teacher housing has been built.

Teaching and Learning Resources:

e Over half the schools suvey ed
receiv ed no textbooks in the first
6 months of the year

e 14% received no exercise books.
90% of rural schools and 75% of
urban schoolk received exercise
books.

e 87% of alltextbooks are provided
by donors.

e 92% of schools did not receive
desks.

e 60% of schools did not receive
chalkboards.

Inspectorate:

e Mk 89.1 million was allocated for

3visits per school, but 47% of
schools were visitedfewer than 3
times.

e 23% of schook did not receive
any written report or feedback.

Sources: CSCQBE , Budget
Monitoring Exercises, 2003 and
2001/2.
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Women and Children

Mainstreaming Gender Equality: As indicated in the box
alongside, Malawi falls far short of the SADC targets of 30%
female representation in politics. Poverty has a gender dimension
that limits women’s and girls’ access to benefits; control over
resources and general power within society.

Government must create an environment that ensures women’s
participation in leadership and decision making; strengthens
institutional capacity for implementing national gender policy;
eradicates gender-based violence; promotes a gender sensitive
legal environment by reviewing legislation that impacts
negatively on women and discouraging traditional practices
oppressive to women.™

The MPRS report cites positive developments such asthe review
of the Wills and Inheritance act and the drafting of a Bill on
Domedgic Violence. In addition, key personnel in various
ministries were trained in gender budgeting, victim support units
were established and police officers were trained in handling
gender-based violence cases. However, the report notes that
there is a need to re-align MPRS with the National Gender
Programme and recommends that the Ministry of Gender be
streamlined so that the implementation of activities is done by
NGOs and local assemblies.

In Malawi women are disadvantaged in terms of access to health,
education, and agriculture services, but recent cost benefit
analyses show that there are significant incremental net economic
benefits of increasing men’s and women’s literacy and access to
agriculture servicesas planned inthe MPRS while closingthe
gender disparities in access to these services.”

It is also shown to be economically worthwhile to implement
activities of the National Strategic Plan to end Gender Based
Violence. With these benefits, GDP can grow at a rate that is at
least twice the average annual growth rate of the pag five
years.”%

191
Strategy: 2002/03, 2004), p 61.
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Gender Representation in

Decision-Making

e 91% of allmanagement posiions
are occupied by men.

e Before May 2004, only 8.8% of
parliamentarians were women. In
2004 this increased to 14%

e Only 9% (75 out of 821) councillors
are women

e Only 13 of over 200 traditional
authorities are women.

e In Lilongwe, 1in 4 city councillors
are women, only 1 chairs a service
committee

e 7% of the 1826 employees at
Lilongwe City Assembly are
women. Only 1 of the 31 managers

in the assembly isfemale.

“To promote gender equality
and the empowerment of
women as effective ways to
combat poverty, hunger and
disease and to stimulate
development that is truly
sustainable.

To develop and implement
strategies that give young
people everywhere a real

chance to find decent and

productive work.”
—Objectives, UN Millennium

Declar ation 2000

Ministry of Economic Planning and Development, Malawi Government, The Annual Review of the Malawi Poverty Reduction

1e2 Ngwira N and E Mkandawire, Cost of Gender Disparities to Socio-Econonic Services in Malawi. Blantyre: Institute for Policy

Research and Anal ysis for Dialogue. 2003.
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RECOMMENDATIONS AND ACTION PLAN

In the short-term, the nation’s most extreme problem is the present government deficit and domestic debt
crisis. Government has failed to cut spending in response to the withdrawal of donor funding. Although
there is potential to redore that funding, it is not guaranteed and will not happen quickly, contrary to
government statements that donor aid will resume within weeks.

A new lending arrangement with the Intemational Monetary Fund is, accordingto the Fund, highly unlikely
in less than six months and may, if Malawi’s delivery is inconsistent, take a year or more. Other donor
budget support is partly dependent on striking a deal with the IMF. Malawi must bear in mind that the
donors have expressed grave doubts about the realism of Malawi’s financial satements and the
government’s willingness to follow through.

If current spending trends continue, interest expenses will consume 50% or more of government revenues
by year end. As a result, Malawi must cut expenditure drastically and quickly, to prevent the further the
accummulation of debt and interest expenses. If government fails in this task, it will have only three
unappealing choices: borrow still more, print money, which will generate hyper-inflation, and/or stop
paying salaries and creditors.

Although Malawi has many long-term needs, it needs decisive action in the short-term to avert deeper crisis.
The following measures offer the basis for a decisive short-term action plan to manage the fiscal crisis and
restore confidence. Below are suggestions presented to the authors during the research phase and ideas put
forward during a 16 August workshop of government and civil society representatives. They are grouped
into eight broad recommendations with supporting ideas below.

1. Address the Deficit: This point requires little elaboration but needs substantial political will and follow-
through. Action must be undertaken in a matter of weeks, rather than months. Malawi must demonstrate that
it can use funds prudently, transparently and responsibly. Government must set a realistic, credible budget
and then spend accordingly. Workshop participants and sources interviewed for this report put forward a
variety of ideas for reducing government spending:

= Freeze Gowemment Spending: Redrict all departmental gpending to 2002/03 levels or below.
Immediately cut all non—essential spending such asthatto NIB

= End Arrears Accumulations: To sop ministries from spending all available resources and leaving
utility arrears to accumulate, transfer all provisions for utility paymentsto an escrow account at the
start of the year, leaving ministries with access to only the non-utility portions ofthe budget.

= Rationalise Vehicle Use and Purchase: The government spends significant sums on vehicles.
Participants noted that government could save substantially by re-instituting requirements that
permission be obtained for use of vehicles. They also noted that tighter regulations on
purchase/replacement of cars would save large amounts of money, as would a one-time two-year
freeze on buying new vehicles. Approve more expensive four-wheel drive vehicles only where
essential for off-road travel.

= End/Limit Premature Sale of Vehicles: Government vehicles are depreciated over five years, but
in practice should be utilised for at leas ten years. Participants noted that vehicles are sold off after
five years at costs far below the market price for similar used vehicles. Others noted that many of
the vehicles considered to be junk in the yards of government buildings could be easily repaired and
restoredto service.

= Reform Road Transport: Restrictive trucking cartels keep transport prices unnaturally high.
Remove restrictive practicesto allow greater competition and at the same time appoint a committee
to plan intwo monthstoll-fees on major transport roues.

= RemitCar Licence Fees to Treasury: The Motor Vehicle Licensing Authority should surrender a
far higher percentage of its feesto the Treasury.

= End Use of State and Parastatal Company Assets for Party Functions: Significant sums have
been spent by the state and subvented organisations in support of party meetings and campaign
events. Such unauthorised acts should be treated as misappropriation of funds and forwarded to the
ACB for action.

= Reduce Parastatal Subsidy; Inject Competition: While full privatisation may take time, state
subsidies can be cut significantly in the short-term, and parastatals made to operate at a profit.
Where possible, permit competitionto improve services and lower prices.

= Build Permanent Accommodation for MPs: Members of parliament receive approximately $60
per night for accommodation for 70 nights of parliamentary sessions per year. This amounts to
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$810,600 per year. The net present value of half of that cash flow over 20 years is $2,488,000 at a
10 percent interest rate. The govemment could construct apartment blocks for that amount to
accommodate MPs, using a low-interest World Bank loan. T he remaining $405,000 per year could
be saved.

Reduce Government Communication Costs: Workshop participants noted a variety of methods
that could cut government spending on communications. These include expanding use of prepaid
telephone cards to all departments, esablishing an internal telephone network that connects all
ministries on Capital Hill, and licensing use of internet telephone and callback services to reduce
government spending on intemational telephone calls.

Extend Collection of User Fees: Public ingitutions should identify free services/documents
provided to public individuals and companies, which could be convertedto a fee-for-service basis.
Increase Education Fees: Appoint a panel to investigate and report back on cost-recovery fees at
university, secondary and, if needed, primary education levels.

Ban Intemational Travel: Impose a one-year ban on international travel for civil servants and
ministers, unless fully sponsored by a non-govemment funder.

Use Embassies Instead of Inte mational Travel: Instead of sending costly government delegations
to conferences and meetings, make better use of exiging diplomatic staff in foreign countries to
represent national interests.

Rationalise Allowances: The variety of allowances (many of which are tax-free), particularly
surrounding workshops and overnight stays, creates incentives for government staff to earn income
through allowances. For example, employees technically based at Zomba collect rouine fees for
working at Sanjika. The spectrum of allowances should be revisited and restricted. Appoint a panel
of non-government auditors and business to examine allowance practices and identify cost-cutting
measures. Report back in two months.

Cut Security Spending: Malawi faces no foreseeable external military threats and has minimal
need for military forces internally.

Cutthe NIB: Eliminate or greatly reduce the National Intelligence Bureau.

Review Departmental Functions: Participants said a variety of government departments are
engaged in activities other than what they were set up to do. Review departments and functions to
identify areas no longer needed or that could be consolidated with other functions/departments.
Reinstate and Rationalise Fishing License Fees: Po%-1994 there has been no enforcement of
limits on fishing catches and no charging of realigic license fees. The amounts of license fees and
penalties should be revised to capture some government revenue and impose order on the over-
fished Lake Malawi.

2. Restore Credibility with Donors: The country must devote concerted effort to restoring its dented
credibility. This report has demonstrated that Malawi remains heavily dependent on financial assistance, and
that there is growing dissatisfaction with financial mismanagement in Malawi by the donor community.
Budgets and planning documents are the core representations made by the government to the public and
donors. The extent of inaccuracy is these documents suggests that Malawi is intentionally misrepresenting
the truth. Funds that previously went to Malawi are going to states in the region considered more committed
to reform, such as Mozambique and T anzania. A genuine reform effort, if well-managed, hasthe potential to
reverse the ouward flow of donor funds. But it is critical that this is prioritised — aid once lo¢ is difficult to
regain as better performing states will have more compelling claimsto donor money. T he solution, beyond
cutting the deficit, involves preparing and abiding by accurate budgets, enforcing the laws and regulations
and carefully stickingto all promises and representations made to donors.

3. Compel GovernmentCompliance With Budget Laws. Lack of discipline and failure to obey
elementary fiscal rules has permeated Malawi’s fiscal management sysem. Although capacity issues and
inadequacies of the accounting systems need correction, Malawi must regain control ofthe machinery of
State sothat it coherently follows budgets and fiscal laws. To do this the government must take a srong
stance againg corruption and restore effective macroeconomic management. President Mutharika’s “ zero
tolerance” policy againgt corruption must be bome out in practice as well as in theory. He has already sent
some important signals in thisregard, such asthe firing of high-level officials implicated in corruption
scandals. T his momentum must be sustained and the example must be emulated by other senior members of
government. The following steps are suggested:

Enforce Accountability Laws: Enforce reporting requirements and penalties for failure to adhere to
them, as liged in the Public Financial Management Act. A good starting point would be to immediately
discipline the 28 Controlling Officers who failed to respond to the Auditor-General’s written requests
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for information in his mos recently published report to parliament (for fiscal year 2000/01, published
2003). If the Controlling Officers are unable to provide a satisfactory explanationto both the AG and
Parliament, they should be dismissed. T his would be a highly effective signal to the entire civil service
that the new administration intendsto enforcethe law and would help restore donor confidence.
Promulgate Financial Management Act Regulations: Write and promulgate regulations specifying
who has the power to invesigate and seek disciplinary or criminal prosecution of officials who fail to
adhere to provisions of the Public Financial Management Act and Audit Act. Although the act specifies
penalties, it does not say who should invoke them. There should be responsibility for supervisors
throughou the civil service to hold people under them accountable, but also the ACB, miniser of
finance, accountant general and auditor general should be empowered to initiate proceedings against
individuals in contravention of reporting and accounting requirements. Regulations clarifying roles and
responsibilities should be drafted immediately and put to parliament for approval in the current session.
Promulgate Asset Declaration Regulations: Although asset declarations are part of the congitution,
there are no regulations specifying what happens when officials fail to obey. Malawi must write and
promulgate regulations setting out exactly who has enforcement authority and what penalties apply for
failure of politicians and civil servants to disclose their assets. Disclosure of assets is a commitment
under the APRM guidelines, but few civil servants or elected officials have complied. Realistic and
enforceable time limits must be part of the regulations so that MPs comply. Details on holdings should
be accessible to the public and be lodged with the ACB, which should be empowered to act on failures
to disclose during the current seating of parliament.

Promulgate Asset Trust Legislation: According to the congitution, the business interests of the
president and cabinet should be held in trust. But no regulations have been passed to specify how this
process should work and who would enforce it. Such regulations should be drafted and put to parliament
during the current session withthe ACB empowered to investigate breeches of the code.

Promulgate Regulations to Permit Swift Asset Seizures: Duringthe current seating of parliament, the
ACB should be empowered to seize property and cash acquired through corrupt means.

Set and Manage Toward Clear Performance Goals: From ministers down to departments, each
senior political appointee and civil servant should have clearly defined personal annual objectives for
financial management and service delivery in writing. Ministers and department heads should havetheir
personal performance appraisals and remuneration determined by the extent to which they spend
accordingtothe budget and meet the goals of their performance plans.

Rationalise Cash Budget Systems: The cash budgeting system allows the Ministry of Finance, through
non-transparent processes, to change the allocations to different ministries withou proper oversight. Set
cash ceilings based on a rolling three-month average of cash receipts and if these are less than the
approved budget, inform all department heads and officers empowered to spend that their allocation has
been reduced by a common percentage. To ensure transparency per the Financial Trangparency
Standards, publish on a quarterly basis government revenues and expenditures and the rolling average
percentages by which budget allocations are reduced.

Break down Budgets by Function and Location: Although parliament passes an overall budget for
each minigry, mos middle and lower level managers have no idea what allocation belongs to their
department. The lack of information and thus accountability grows worse after lower ceilings are
imposed under the cash budget system. Thus the budget should be broken down into separate budgets
for each physical location and department/function. All such location managers and department heads
should be notified of their individual budgets and any changesto them during the year. They should be
held accountable for spending at or below those budget ceilings both under their personal performance
review and as a matter of law under the Public Financial Management and Audit Acts.

Build Legal Protections for Civil Servants: Civil servants who uphold the law and proper procedure
have no protection from political pressure or firing. Participants called for clearly demarcating the
powers of ministers and principal secretaries over spending matters and ensure that secretaries and
lesser officials are protected from political pressure through measures such as a civil servants bill of
rights. Presently officials can be fired without recourse to labour rights or contract protections.

Expand Independent Media Cowerage: Transparency and media coverage are indispensable tools to
keep government spending rational and fight corruption. Workshop participants suggested licensing
more electronic media, expanding media training, and removing the existing ban on news programming
by non-gate radio.

Freedom of Information Act: Pass a Freedom of Information Act as recommended by the Financial
Accountability Task Force.

Post Financial and Performance Reports on the Intermet: Presently budget and accountability
documents are in extremely short supply with few copies available even within the ministry of finance.
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Budget information, actual spending, performance plans, civil service codes and court judgements
should all be pogted on the internet wherethey are available to all interested parties.

4. Restore Respect for the Law: Enforcing budget rules is only part of a deeper problem. This report has
shown that Malawi is developing a culture of impunity in which laws and the congituion itself are regularly
disregarded when inconvenient. The letter of the law has been manipulated thus damaging the spirit of the
law. Political pressure is applied which subverts objective decision making. Thus, respect for the
Constitution andthe rule of law must be fosered. To dothis, the govemment must:

= Strengthen Checks and Balances: Bolger restrictions on executive power by increasing and fully
protecting funding for parliamentary owversight committees, the Auditor General, the ACB and
Ombudsman regardless of other government cash-flow problems.

= Expand Independent Media: License more independent electronic media and remove news reporting
restrictions from currently licensed independent electronic media to enable greater flow of information
totheelectorate.

= Lead by Example: Demonsrate through action greater respect for human rights, political rights, gender
equity and press freedoms.

=  Prosecute High-Profile Cases: Prosecute officials involved in corruption and abuse of power from the
past (and present) administration, including, if warranted, the former president.

= Signal Govermment Intent Through the Media: Minigers should launch a highly visible campaign to
inspect and enforce civil service rules and find neglected problems. They should publicly conduct
unannounced visits to service delivery points — such as schools, hospitals and government buildings —
on a regular basis (at least once per fortnight), to ensure that line ministries are achieving their goals.
They should publicly suspend non-performers, pending dismissal if no acceptable reasons are
forthcoming. Participants also suggested launching investigative journalism and public debate
programmes on radio and television.

5. Hold Parastatals Accountable: Govemment-owned businesses dominate the Malawian economy. T hese
institutions should be used to better the lives of Malawians and not for patronage and personal enrichment.
While some grides have been made in holding listed companiesto good corporate governance practices, the
paragtatal sector lags behind.

= Apply Corporate Governance Guidelines to Parastatal Companies: Government owned/subsidised
entities do not follow significant aspects of the Code of Best Practise for Corporate Governance in
Malawi, drafted by the Malawi Corporate Governance Task Force.

= Independently Select Qualified Board Members: Selection of members of the board of subvented
organisations should be conducted transparently by a board sub-committee and be approved by
parliament. In particular, subvented organisations should end the practice of appointing ministers and
government officials totheir boards.

= Ensure Proper Use of Assets: Vehicles, fuel and staff of subvented organisations should be only used
for company business.

6. Restore The Credibility Of The Electoral Process: The criticism levelled at the Malawi Electoral
Commission for their poor handling of the 2004 elections must be acted upon.

= Depoliticise the Election Commission: The MEC should be replaced with an independent electoral
commission that is not composed of party representatives, but of respected Malawians independent of
the influences of party politics. The public should be given the opportunity to nominate members and
the selection process should be transparent, with parliament confirming the appointments.

= Return to a Majority Rule System: The current electoral sysem — in which the president can be
chosen by a minority of voters — will predictably take Malawi in the direction followed by Kenya and
Zambia. Both nations have had minority presidential sysems, which led to increased regionalism and
divisive ethnic politics. Under minority-rule systems, presidents have strong incentives to divide the
country on ethnic lines, to manipulate electoral rules and devote resourcesto the minority of supporters
required to win office. In an atmosphere of rising poverty and competition for resources, the existing
presidential election system is a detriment to Malawi’s long-term peace, security and development.

= Implement a National ID: The issue of voter registration (and verifying other personal information)
would be much less politicised if Malawi instituted a national identity document.

7. Encourage Public Participation in Nepad and Peer Review: Achieving the benefits of both peer
review and Nepad require public confidence and credibility, entailing broad public participation.
Government should ensure that a broad selection of civil society organisations receive regular information
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on peer review and Nepad developments. The APRM requires government to egablish a broadly
representative panel to oversee the national APRM process. The procedures for establishing this panel
should be discussed in parliament and with civil society. Selection processes for members should be
transparent and open. Once selected and convened, the panel should seek broad civil society input, provide
advance notice to the media of its meetings and broadly distribute the APRM Self-Assessment
Questionnaire to all interested parties and make their submissions available to the visiting APRM evaluation
team.

8. Follow Through On Declared Intentions. Malawi is not short of good ideas and solid policies, but
implementation is a consistent problem. Political will and strong leadership are required to make the tough
policy choicesto reduce poverty, engender growth and improve the quality of life for Malawians.
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RECOMMENDATION TIMETABLE

SHORT TERM
Immediately — 1-3 months

MEDIUM TERM
In next 3-6 months

LONG TERM
In next 6-12 months

Freeze government spending at
2002/3 levels

Plan and institute toll fees for major
roads

Address the deficit: demonstrate
government can spend prudently and
transparently

Rationalise vehicle use and purchase

Transfer higher percent of motor
vehicle licence fees collected to
Treasury

Restore credibility with donors

Institute 2-year freeze on new vehicle
purchases

Reduce parastatal subsidies and
compel parastatals to operate at a
profit

Compel government compliance with
budget laws

Restrict non-essential 4X4 purchases

Reduce communication costs:
connect all ministries on Capital Hill.

Restore respect for the law

End/limit premature sale of vehicles

Appoint panel to review cost
recovery fees in educational
institutions

Lead by example

Allow more road transport
competition

Appoint panel to review and
recommend ways to rationalise civil
service and ministerial allowances

Hold parastatals accountable to
corporate governance rules, proper
use of assets

Assess toll-road feasibility.

Reduce security spending

Restore credibility of the electoral
process

End use of state and parastatal assets
for party functions.

Scale down the NIB to aminimum

Return to a majority rule system

Use prepaid phone cards in all
government departments

Review departmental functions to
remove unneeded staff and activities

Encourage public participation in
Nepad and Peer Review

License internet telephone and
callback services

Reinstate and rationalise fishing
license fees

Build permanent accommodation for
MPs

Charge fees on non-essential public
services and for certain documents

Promulgate financial management act
regulations, clarifying who has power
to investigate and discipline.

Pass a Freedom of Information Act

Ban international travel unless
sponsored by non-government
funding. Use embassy staff instead.

Promulgate and enforce asset
declaration regulations. Publish these
asset registers.

Introduce a national identity
document

Enforce accountability laws; Notify
all accounting officers they will be
held to account for adherence to
Public Finance and Audit Acts

Promulgate asset trust legislation and
put to current parliamentary session.

Launch disciplinary action against all
28 Controlling Officers who failed to
comply with AG requests

Promulgate asset seizure regulations

Set written financial and management
goals for all ministers and civil
servants; Link pay & sanction to
financial and management goals

Rationalise cash budget spending
ceilings and communicate changes in
spending authority to all departments
on monthly basis

License more independent radio and
television.

Give budget figures to all department
and location heads

Remove restrictions on news
reporting

Build legal protections for civil
servants

Post financial and performance
reports on the internet

Expand independent media coverage

Signal government intent through
media

Apply corporate governance
guidelines to parastatals

Stop appointing ministers and
government officials to parastatal
boards

Strengthen checks and balances, by
increasing and protecting funding for
oversight bodies.

Prosecute high profile corruption
Cases

Depoliticise the electoral commission
— replace party representatives with
independent commissioners.
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APPENDIX A: APRM STANDARDS AND CODES

DEMOCRACY AND GOOD POL ITICAL GOVERNANCE

African Charter on Human and Peopl es Rights (1990)

African Charter on the Rights and Welfar e of the Child (1990)

African Platform on the right to educati on (1999)

AU convention on Preventing and C ombating Corruption

AU Declaration on Democr acy, Political, Economic and Corporate Governance

AU Peace and Security Protocol

Cairo Declaration on the establishment, within the OAU, of the Mec hanism for Conflict Prevention, Management and Resolution
(1993)

Charter of the United N ations

Constitutive Act of the African Union (2000)

Conwention against Tortur e and Other Cruel, Inhuman or Degrading Treatment or Punishment

Conwention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others

Conwention on Protection of Rights of Migrant Workers (entered into force on 1 July 2003)

Conwention on the Elimination of All Forms of Discrimination against Women

Conwention on the Poalitical Rights of Women

Conwention on the Rights of the C hild

Conwention relating to the Status of Refugees

Declaration and Plan of Action on Control of lllicit Drug Trafficking and Abuse in Africa (2002)

Declaration of Basic Principles of Justice for Victims of Crime and Abus e of Power

Declaration on Framewor kfor an OAU R esponse to U nconstitutional changes of Gowvernments (2000)

Declaration on Fundamental Principles concerning the C ontribution to the Mass Media to Strengthening Peace and International
Understanding, to the Promotion of Human Rights and to Countering Racialism, Apartheid and Incitement to War

Declaration on Social and Legal Principles relating to the Protection and Welfare of C hildren, with Special R eference to F oster
Placement and Adoption N ationallyand Internati onally

Declaration on the Elimination of All Forms of Intolerance and of Discrimination based on Religion or Belief

Declaration on the Elimination of Violence against Women)

Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment

Declaration onthe Right and Responsibility of Individuals, Groups and Organs of Societyto Promote and Pr otect Universally
Recognised Human Rights and Fundamental Freedoms: A/IRES/53/144

Declaration onthe Rights of Disabled Persons

Declaration onthe Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities

Durban declaration on Principles Governing democratic elections in Africa (2002)

Geneva Conwention relative to the Protection of Civilian Persons in Time of War

Grand Bay (Mauritius) Declaration and Plan of Action for the Promotion and Protection of Human Rights (1999)

International Convention on the Elimination of All Forms of Racial Discrimination

International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families

International Covenant on Civil and Political rights (1966)

International Covenant on Economic, Social and Cultural Rights

Memorandum of U nderstanding (MOU) of the Conference on Security, Stability, Devel opment and Cooperationin Africa
(CSSDCA) Solemn Decl aration (2000)

NEPAD Framewor k Doc uments

OAU Refugee Convention of 1969

OECD Conwention on combating bribery of public officials

Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
Optional protocol to the Convention on the Rights of the Child on the invol vement of childrenin armed conflict

Optional protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography
Optional Protocol to the International Covenant on Civil and Palitical Rights

Protoc ol on the rights of women in Africa (2003)

Protocol relating to the Status of Refugees

Regional Instruments and Standards

UN GA Resolution 1325 on Women in conflict

Universal Declaration of Human Rights

ECONOMIC GOVERNANCE AND MANAGEMENT

Abuja Treaty establishing the African Economic Community (1991)

African Union Conwventions on Prewventing and Combating Corruption

Best Practices for Budget Transparency

Code of Good Practices on Fiscal Transparency

Code of Good Practices on Transparencyin Monetary and Financial Affairs
Constitutive Act of the African Union (2000)

Core Principles for Effective Banking Supervision

Core Principles for Security and Insurance Supervision and Regulations
Guidelines for Public Debt Management

International Accounting Standar ds

International Standards in Auditing

NEPAD Framewor k Doc ument (2001)

Principles for Payment Systems

Principles of Corporate Governance (international and national)

Relevant Treaties, Conwventions and Protocols of Regional Economic Communiti es

CORPORATE GOVERNANCE
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African Charter on Human and Peopl es” Rights

Codes onindustrial and environmental safety and hygiene of the World H ealth Organisation
Core principles for Securities and Insurance Super\ision and Regulations

Core principles of Effective Banking Super vision

International accounting standards

International standards on auditing

Labour Codes of the International Labour Organisation (ILO)

NEPAD Framewor k Document (2001)

Principles of corporate governance (OECD and C ommonwealth)

SOCIO-ECONOMIC GOVERNANCE

. African Charter for Popular Participation in Development (1990)

= Constitutive Act of the African Union (2000)

. Conwention of the Elimination of all forms of Discrimination agai nst Women (Beijing Platform for Action)

. Millennium D eclaration (2000)

. NEPAD Framewor k Doc ument (2001)

. Right to Development in African Charter on Human and Peoples” Rights (1981) including the protocol on the Right of Womenin
Africa

. The African Charter on the Rights and Welfar e of the Child (1990)

. United N ations Declaration on the Right to Devel opment

. World Summit on Social Development (WS SD) Johannes burg (2002)

. World Summit on Social Development Plan of Action (1995)
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APPENDIX B: APRM OBJECTIVES AND QUESTIONS

DEMOCRACY AND GOOD POLITICAL GOVERNANCE

OBJECTIVE 1: Prevent and reduce intra- and inter-country conflicts
1. Arethere key sourcesof conflictin your country or with neighbouring countries?
2. What are the results of steps taken to reduce and prevent conflicts in the country?
3. What regional organisations are involvedinintra and inter conflict resolution?

OBJECTIVE 2: Constitutional democracy, including periodic political competition and opportunity for
choice, the rule of law, a Bill of Rights andsupremacy of the Constitution
1. Can you identify specific actions or events that demonstrate that pluralian in your country allows for free
and fair competition in order to promote good political governance?
2. Are there Constitutional provisons establishing the rule of law and the supremacy of the Constitution?
3. What are the types of decentralisation in your countty (devolution, delegation, deconcentration or mix)?
4. How has decentralisation contiibuted to the quality of governance?

OBJECTIVE 3: Promotion and protection of economic, social and cultural rights, civil and political rights
as enshrined in African and international human rights instruments
1. What measureshave beenputin place to promote economic, social, cultural, civil and political rights?
2. Arethere any provisions or mechanians available for citizens to seek redress against violations of rights
and liberties by the govemment?
3. What stepshave been taken to fadilitate access to justice to all?

OBJECTIVE 4: Uphold the separation of powers, including the protection of the independence of the
judiciary and of an effective parliament
1. What are the constitutional and legislative provisions establishing the separation and balance of powers
among the Executive, the Legislature and the Judiciary?
2. lIsthe judiciary independent from the Executive and does it have adequate resources and autonomous
management?
3. How would you rate the legidlative functionsand the oversight role of the padiamentin your country?
4. Are security forces subject to legislative oversight?

OBJECTIVE 5: Ensure accountable, efficient and effective public office holders and civil servants
1. What measures have been taken in the country to strengthen institutions for efficient and effective public
service?
2. lIsthere a system of civil sernvice delivery evaluation that enables citizens to express their opinion on the
guality of the sewice delivered by the administration?
3. To what extent does the country have a legal and transparent system of recmitment, promotion,
management and evaluation of civil servants?

OBJECTIVE 6: Fighting corruption in the political sphere
1. Whatisyourassessment of the state of corruption in the country?
2. What measuresand actions have been taken to combat coruption in the political sphere?
3. What are the results of the steps taken to fight corruption?

OBJECﬂVE 7: Promotion and protection of the rights ofwomen
What legislative provisions and mechanisms have been putin place to improve the status of women in

the country?

2. What measuresexist to support women'’s participationin the political terrain?

3. In which area has your country encountered the greatest challenge in promoting women'’s rights and
gender equality?

OBJECTIVE 8: Promotion and protection of the rights of children and young persons
1. What concrete measures have been taken to protect young persons?

OBJECTIVE 9: Promotion and protection of the rights of vulnerable groups including internally displaced
persons and refugees
1. What measures has the country taken to improve the status of refugees and winerable groups induding
disabled persons?
2. What is your assessment of the impact of measures taken to promote and protect vulnerable groups,
internally displaced persons and refugees?
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ECONOMIC GOVERNANCE AND MANAGEMENT

OBJECTIVE 1: Promote macroeconomic policies that support sustainable development

1. What has your country done to make its macroeconomic policy framework sound and suppottive of
sustainable development?

2. What sector or microeconomic polices has your country developed and implemented to promote
economic growth and sustainable development?

3. What has your country done to increase domestic resource mobilisation induding public and private
savings and capital formation?

4. What have been the major sourcesof intemal and extemal shocks to your economy?

5. Onwhat bags does the Govemment formulate macroeconomic projects?

OBJECTIVE 2: Implement sound, transparent and predictable government economic policies
1. What has your country done to make the public administration, padiamentary system and fiscal
authoiities work effectively and in a transparentmanner?
2. What measureshas your country taken to make economic policies predictable?
3. What are the main challenges that the country faces with respect to coordinating the efforts of various
departments in implementing sound, transparent and predictable economic policies?

OBJECTIVE 3: Promote sound public finance management
1. What has your country done to promote sound public finance management?
2. What measureshave your country taken to develop an effective system of fiscal decentralisation?

OBJECTIVE 4: Fight corruption and money laundering
1. Whatisthe prevalence of coruption in the public administration in your country?
2. What measureshave your country taken to combat corruption?
3. Whatisthe prevalence of money laundering in your country?

OBJECTIVE 5: Accelerate regional integration by participating in the harmonisation of monetary, trade
and investment policies

1. Is your country a member of any regional economic integration arrangement? (If not, please go to
guestion 2 of objective 5)

2. What measures has your country taken to ensure that national policies, incduding in respect of intra-
Afican trade and investment promotion, are consistent with and suppottive of regional economic
integration objectives?

3. What measureshave your country taken to ensure effective implementation ofdecisons and agreements
made within regional economic integration arrangements?

4. Has your country adopted measures to promote regional monetary hamonisation, cooperation and
coordination?

CORPORATE GOVERNANCE

OBJECTIVE 1: Promote an enabling environment and effective regulatory framework for economic
activities

1. How does the regulatory framework faclitate commercial entempirise in the country?

2. What are the extemal and internal factors thatimpact on business activity?

3. Whatisthe structure of the economy?

OBJECTIVE 2: Ensure that corporations act as good corporate citizens with regards to human rights,
social responsibility and environmental sustainability

Are there measuresin place to ensure that corporations recognise and observe human and labour laws?
What standard of coporate social responsihilityis obtainable in the country?

To what extent are corporations responsive to the concems of the communities in which they operate?
What measures have been put in place to ensure sustainable environmental management on the part of
comporations?

PR

OBJECTIVE 3: Promote adoption of codes of good business ethics in achieving the objectives of the
corporation

1. Whatisthe state of comporate governance in the country?

2. Whatisyourassessment of professional training and standards?

3. What other areas of legislation or regulation influence or enforce ethical business conduct in the country?

OBJECTIVE 4: Ensure that corporations treat all their stakeholders (shareholders, employees,
communities, suppliers and customers) ina fair and just manner
1. To what extent does the corporate governance frameworkprotect shareholder’s rights?
2. Does the comorate govemance framework recognise the rights of stakeholders (other than
shareholders)?
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OBJECTIVE 5: Provide for accountability of corporations, directors and officers
1. Does the corporate governance framework ensure that timely and accurate discosure is made on all

matetial matters regarding the corporation?

2. To what extent are the accounting and auditing standards and practices in line with intemational
standards?

3. Does the comporate governance framework ensure the strategic guidance of the corporation, effective
monitoring of management by the board (governing or supenisory body) and the board’s accountability
to the corporation and the shareholders?

SOCIOECONOMIC DEVELOPMENT

OBJECTIVE 1: Promote self-reliance in development and build capacity for self-sustaining development
1. To what extent does the country have effective ownership of the development programmes, orientation
and design?
2. Howis the national development programme funded?

OBJECTIVE 2: Accelerate socio-economic development to achieve sustainable developmentand poverty
eradication
1. What is the country doing to accelerate socio-economic development and achieve sustainable
development and poverty eradication?
2. What are the outcomes of the policies and mechanians to achieve sustainable development and povetrty
eradication?

OBJECTIVE 3: Strengthen policies, delivery mechanisms and outcomes in key social areas including
education and combating of HIV/AIDS and other communicable diseases
1. What measures has govemment taken to strengthen policy, delivery mechanisms and monitor outcomes
in orderto make progress towards the social development targets?
2. What are the outcomes of the polices and mechanismson social indicators?

OBJECTIVE 4: Ensuring affordable access to water, sanitation, energy, finance (ncluding micro-finance),
markets, ICT, shelter and land to all citizens, especially the rural poor
1. What polices and strategies induding resource mobilisation, budgetary allocation, support processes
and delivery mechanisms has the government put in place to ensure that all citizens, in paticular the
rural and urban poor, have affordable access to basic needs?
2. What progress has the country made towards affordable access to badc needs for all citizens?

OBJECTIVE 5: Progress towards gender equality in all critical areas of concern, including equal access to
education for girls atall levels

1. What measureshave the country taken to mainstream gender equality?

2. What progress has the country made towards promoting gender equality?

OBJECTIVE 6: Encourage broad-based participation in development by all stakeholders at all levels
1. What mechanians have been put in place to promote and encourage effective paticipation in
development processes by key stakeholders induding civil society, private sector, media, rurl
communities, women groups, minolities and marginalised groups?
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